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GLASSCOCK, Vice Chancellor

This post-trial Memorandum Opinion involves interpretation of a series of
contracts. The case presents a cautionary tale of strategic silence, or more charitably
incomplete contractual terms, in structuring and negotiating complex economic
relationships among sophisticated investors. This litigation arises from a series of
Fgafl R]flmj] =_j]]e]flk (l`] wFR =_j]]e]flkx)+ l`] hYjla]k lg o`a[` af[dm\] l`]
Plaintiffs (coll][lan]dq wOaegfx gj l`] wOaegf Aflala]kx) Yf\ l`] @]^]f\Yflk
(coll][lan]dq wGYf=ex gj l`] wGYf=e Aflala]kx)- The JV Agreements permit
Oaegf lg hmj[`Yk] GYf=ezk afl]j]klk+ Yl Y lae] Yf\ ^gj a price set out in the
Agreements. The parties dispute the consideration that must be tendered in order
for the Plaintiffs to exercise this call provision.

The contract requires that

consideration be paid in units of a specific partnership, Mills Partnership, but Mills
LYjlf]jk`ah+ Yf\ alk mfalk (wIaddk Qfalkx)+ Yj] \]^mf[l- P`] akkm] ak o`]l`]j l`]
LdYafla^^kz afYZadalq lg l]f\]j Iaddk Qfalk _an]k l`] @efendants an effective veto
power over the contractual call provision. That is, can the Defendants insist on
receiving non-existent units under the contractual language, and thus frustrate
exercise of the call? Or, in the alternative, can the Plaintiffs pursuant to the contracts
and Delaware law effectively tender units similar to Mills Units, and thereby compel
the Defendants to sell under terms to which it did not agree?
The parties could have, but failed to, address this situation in the contractual
language. My task, now, is to apply the contracts the parties did agree to, consistent
1

with their intent as expressed in those contracts. The difficulty with this task is
exacerbated in that the obligations seeking to be enforced under the JV Agreements
arise out of several different contracts, negotiated at various times going back to the
088/zk+ oal` k]n]jYd \a^^]j]fl [gfljY[lmYd hYjla]k afngdn]\At first blush, this situation seems to call for an application of the implied
covenant of good faith and fair dealing, which is inherent in every contact. The
implied covenant is inapplicable here, however. Instead, it is my view, developed
through the trial record, that the parties engaged in a strategic game of musical
chairs, dancing around the contractual silence in the hope that the music would stop
at a period of time advantageous to their own purposes. The music has stopped.
I examined this matter on cross motions for summary judgment, and reached
the conclusion in Simon I1 that a full record was necessary to answer the questions
presented here. The contractual language is clear; under the conditions here, the
LdYafla^^k `Y\ l`] ja_`l lg [Ydd l`] @]^]f\Yflkz afl]j]kl af l`] bgafl n]flmj]k+ Zml mfd]kk
the Defendants chose to accept cash, the Plaintiffs could only complete the
transactions by tendering contractually-compliant consideration, which here (with a
single exception) meant Mills Units. Those units were unavailable to the Plaintiffs
from the time it acquired the joint ventures. Thus, although the contract was not

1

Simon-Mills II, LLC v. Kan Am USA XVI Ltd. P'ship, 2014 WL 4840443 (Del. Ch. Sept. 30,
2014).
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ambiguous, I required a record to examine whether the parties had a meeting of the
minds that some other consideration could be tendered, or, conversely, as to whether
the call right would be rendered nugatory. The parties have created such a plenary
record.
The Plaintiffs seek relief on several grounds.

First, they argue that a

contractual agreement was reached, as demonstrated by the record, that units of the
LdYafla^^kz ]flalq (wOaegf Qfalkx) j]hdY[]\ Ialls Units as tender. I read the record
otherwise. The record makes it abundantly clear that both the Plaintiffs and the
Defendants were aware that, once the Plaintiffs absorbed and dissolved the Mills
Partnership, contractually-compliant Mills Units would become permanently
unavailable. Rather than solve this issue by negotiation, however, both sides, for
what must have been strategic reasons, elected to take their chances with the
contracts as written rather than solve the obvious problem through negotiation.
Having made that choice, the Plaintiffs are stuck with the contractual language, as it
exists.
Next, the Plaintiffs argue that Simon Units are similar to Mills Units, and thus,
af l]f\]jaf_ Oaegf Qfalk+ l`]q `Yn] fgl weYl]jaYddq Zj]Y[`]\x l`] [gfljacts. But
such an analysis itself is inapt. Under the contracts, the notice of exercise of the call

3

right is conditioned on an ability to tender the appropriate consideration.2 Since the
Plaintiffs are unable to do so, their notices are voidable under the contracts at issue,
and KanAm has no obligation to perform. In other words, failure to tender Mills
Qfalk ak fgl Y wZj]Y[`+x al kaehdq j]f\]jk l`] [Ydd af]^^][lan]- Ef any event, while the
Simon Units have many characteristics identical to compliant Mills Units, they have
differences as well. The extent of these differences, and the consequences thereof
to the Defendants, should have been the subject of the negotiation that the parties
eschewed.
Finally, as already briefly discussed, the Plaintiffs ask me to supply a term to
the contractvsubstituting Simon Units for Mills Unitsvunder the implied covenant
of good faith and fair dealing. But the implied covenant exists to supply terms that
were not anticipated and not considered by the parties, to avoid frustration of the
intent of those parties. As I have stated, the parties were well aware of the issue, but
declined to address it; the implied covenant is therefore inapplicable.
Bgj Ydd l`]k] j]Ykgfk+ l`] LdYafla^^kz request to enforce its call right is denied.
The Defendants, via counterclaim, seek damages.

They note that the

Plaintiffs, through attempting these calls, triggered contractual duties on the part of

2

See, e.g., JX0152 § 11.6(e)(iv) (hjgna\af_ l`Yl wa^ Yl l`] lae] g^ ?dgkaf_+ ]al`]j hYjlq fails to
perform as required, then and in such event the non-breaching party shall have the right to void
the Buy/Sell Notice attributable thereto or to pursue any rights at law or in equity (including
without limitation, instituting a suit for specific h]j^gjeYf[])x) (]eh`Ykak Y\\]\)-
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the Defendants, which were expensive to comply with. They seek to recover these
expenses, Yf\ Ydd]_] l`Yl l`] mfkm[[]kk^md [Ydd fgla[]k Zj]Y[`]\ l`] hYjla]kz
agreements. In giving contractual notice of the exercise of the call, the Plaintiffs did
not breach the Agreements. The Plaintiffs had the right to call, the Defendants had
the right to elect cash or Mills Units. The Defendants elected units; the Plaintiffs are
unable to tender, but this does not itself amount to a breach.
I have found that the call rights in the JV Agreements require tender of Mills
Units. One JV Agreement in particular tends to prove the rule. In the Orange City
Mills Agreement (but no other JV A_j]]e]fl)+ l`] hYjla]k \]^af]\ wIaddkx af km[` Y
way as to include its successor, Simon, and Simon Units are eligible to be
contractually-compliant consideration. With respect to Orange City Mills, the
Plaintiffs may `Yn] ]^^][lan]dq [Ydd]\ l`] @]^]f\Yflkz afl]j]kl- P`] LdYafla^^k Yj_m]
that this fact shows the parties must have intended their units to be acceptable tender
in the other agreements as well; to me, in light of the fact that the parties to the
Orange City Mills venture provided for Millsz km[[]kkgj units to function as tender,
the lack of such a provision in all other joint ventures demonstrates the opposite.
I note that construing the contracts as written does not work a forfeiture of a
primary interest or destroy value here. The Plaintiffs cannot force the Defendants to
sell their interests for appraised value, but they may negotiate for a sale, or proceed
as they have as joint venturers.
5

My reasoning follows.
I. FACTUAL BACKGROUND
The following are the facts as I find them following a seven-day trial spanning
over nine hundred exhibits. Below I first describe the necessary background
information underlying this dispute, including importantly the evolution of the
hYjla]kz j]dYlagfk`ah+ Z]^gj] lmjfaf_ lg eq ^af\af_k j]_Yj\af_ o`Yl l`] ]pljafka[
evidence at trial showed.
A. The Parties and Relevant Non-parties3
The Plaintiffs (and Counterclaim Defendants), the Simon Entities, are a series
of Delaware limited liability companies focused on retail shopping developments.
They are Simon-Mills II, LLC, Arundel Mills Mezzanine GP, L.L.C., Grapevine
Mills Operating Company, L.L.C., Concord Mills Mall GP, L.L.C., Katy Mills Mall
GP, L.L.C., Colorado Retail Development Company, L.L.C., and Denver West
Development Company, LLC. Each Plaintiff is wholly owned, either directly or
af\aj][ldq+ Zq Oaegf Ljgh]jlq Cjgmh+ H-L- (l`] wOaegf LYjlf]jk`ahx)- 4 The Simon
LYjlf]jk`ah wgofk+ \]n]dghk+ Yf\ eYfY_]k j]lYad j]Yd ]klYl] hjgh]jla]k-x5
The sole general partner of the Simon Partnership is a real estate investment
ljmkl (wNAEPx)+ kljm[lmj]\ Yk Yf meZj]ddY hYjlf]jk`ah j]Yd ]klYl] afn]kle]fl ljmkl
3

Unless the context requires a more specific designation, the Plaintiffs will be referred to as Simon,
and the Defendants as KanAm.
4
Pretrial Stip. 2, 6 (May 4, 2016).
5
Id. at 6.
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(wQLNAEPx)+ l`] Oaegf Ljgh]jlq Cjgmh+ Ef[- (wOaegf ?gjhx)-6 In addition to being
l`] kgd] _]f]jYd hYjlf]j g^ l`] Oaegf LYjlf]jk`ah+ Ydd g^ Oaegf ?gjhzk wYkk]lk Yj]
gof]\+ \aj][ldq gj af\aj][ldq+ Zq alk gh]jYlaf_ hYjlf]jk`ah+ Oaegf LYjlf]jk`ah-x 7
Simon Corp, however, owns a majority interest in Simon Partnership.8 Common
stock of Oaegf ?gjh ljY\]k gf l`] J]o Ugjc Olg[c Ap[`Yf_] (wJUOAx)-9
The Defendants (and Counterclaim Plaintiffs), the KanAm Entities, are a
k]ja]k g^ faf] w[dgk]\-end funds, structured as Delaware limited partnerships, with
C]jeYf afn]klgjk Yk daeal]\ hYjlf]jk-x10 They are, Kan Am USA XVI Limited
Partnership, Kan Am USA XII Limited Partnership, Kan Am USA XIV Limited
Partnership, Kan Am USA XIX Limited Partnership, Kan Am USA XVIII Limited
Partnership, Kan Am USA Tier II Limited Partnership, Kan Am USA XV Limited
Partnership, Kan Am USA XX Limited Partnership, and Kan Am USA XVII
Limited Partnership.11 The Defendants are an investment vehicle for German
investors to deploy capital in American-based retail-store development projects.12
The KanAm Entitiesz afn]kle]fts in America have been managed by James
>jYal`oYal] Yf\ G]fl DYeegf\ kaf[] l`] 087/zk-13

6

Id. at 7.
Id.
8
Id.
9
Id.
10
Id.
11
Id. at 2.
12
See Trial Tr. 845:6u846:8 (Braithwaite).
13
See id. at 649:16u650:12 (Braithwaite); id. at 938:10u939:21 (Hammond).
7
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The parties have stipulated that Simon and KanAm hold interests in the
following projects at issue here: Orange City Mills Mezzanine II Limited Partnership
(wKjYf_] ?alq Iaddkx)+ =jmf\]d Iaddk I]rrYfaf] Haeal]\ LYjlf]jk`ah (w=jmf\]d
Iaddkx)+ CjYh]naf] Iaddk Haeal]\ LYjlf]jk`ah (wCjYh]naf] Iaddkx)+ ?gf[gj\ Iaddk
IYdd Haeal]\ LYjlf]jk`ah (w?gf[gj\ Iaddkx)+ GYlq Iaddk IYdd Haeal]\ LYjlf]jk`ah
(wGYlq Iaddkx)+ Iaddk-Kan Am ?gdgjY\g Haeal]\ LYjlf]jk`ah (w?gdgjY\g Iaddkx)+
and Mills-GYf =e @]fn]j S]kl+ H-L- (w@]fn]j S]klx) ([gdd][lan]dq l`] wFR
Haeal]\ LYjlf]jk`ahkx).14

=dd g^ l`] FR Haeal]\ LYjlf]jk`ahk Yj] wY daeal]\

partnership organized under the laws of the state of Delaware. Each of the JV
Haeal]\ LYjlf]jk`ahk ak _gn]jf]\ Zq Y daeal]\ hYjlf]jk`ah Y_j]]e]flx (l`] wFR
=_j]]e]flkx)-15
Non-hYjlq P`] Iaddk Haeal]\ LYjlf]jk`ah (l`] wIaddk LYjlf]jk`ahx)16 and the
Iaddk ?gjhgjYlagf (wIaddk ?gjhx Yf\ lg_]l`]j oal` wIaddk LYjlf]jk`ah+x wIaddkx)
were also real estate investment vehicles.17 Iaddk ?gjh oYk Y NAEP wZYk]\ af ?`]nq
Chase, Maryland, which developed, owned, and managed retail real estate
hjgh]jla]k-x18 Mills Corp, like Simon Corp, was structured as an UPREIT. 19 Mills

14

Pretrial Stip. 9.
Id.
16
Oge]lae]k j]^]jj]\ lg af l`] gja_afYd l]pl g^ \g[me]flk Yk wPIHL-x
17
Unless context requires a more specific designation Mills Partnership and Mills Corp will simply
Z] j]^]jj]\ lg Yk wIaddk-x
18
Pretrial Stip. 8.
19
Id.
15
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Partnejk`ah k]jn]\ Yk l`] gh]jYlaf_ hYjlf]jk`ah Yf\ w\aj][ldq gj af\aj][ldq gof]\ Ydd
g^ Iaddkx ?gjhzk Ykk]lk-20 Mills Corp served as the general partner to, and the
majority owner of Mills Partnership.21 Iaddk ?gjhzk wklg[c ^gje]jdq ljY\]\ gf l`]
JUOA-x22 As discussed below, Mills was acquired and ultimately dissolved by a
joint venture of Simon and an unrelated third-party in 2007.
B. BOL 2\UR[ZPUT UM ZOL >HXZPLY` @LRHZPUTYOPV
1. Iaddk ?gjhzk ELK
In the mid-087/zk GYf=e lg_]l`]j oal` l`] S]kl]jf @]n]dghe]fl
Corporatagf (wS]kl]jfx) klYjl]\ \]n]dghaf_ ^gmj wIaddkx [gehd]p]k (fgl Yl akkm]
here) which were envisioned and marketed as a new shopping experience.23 This
shopping wexperiencex `Yk Z]]f j]^]jj]\ lg Yk l`] wIaddk ?gf[]hlx o`a[` [gfkakl]\
g^ wjY[] ljY[cx klqd] j]lYad khY[]k o`]j] h]\]kljaYfk ogmd\ [ge] Yf\ k`gh wdac]
oYdcaf_ \gof Y klj]]l-x24 The Mills Concept shopping experience was styled to
af[dm\] Y nYja]lq g^ hja[] hgaflk ^gj k`ghh]jk Yf\ Y wdYj_]j ]fl]jlYafe]fl [gehgf]fl
than you would typically find in a madd-x25 w>]lo]]f 0872 Yf\ 0880+ []jlYaf GYf

20

Id.
Id.
22
Id.
23
See Trial Tr. 839:7u728911 (>jYal`oYal]); FT///3 Yl 4+ 7+ 02 (Y\n]jlakaf_ []jlYaf wIaddkx Yk wP`]
J]pl C]f]jYlagf g^ N]lYadaf_x)24
See Trial Tr. 842:20u843:20 (Braithwaite); id. at 844:1u844:10 (Braithwaite).
25
See id. at 467:18u468:17 (Sokolov).
21

9

Am limited partnerships provided [Western] with more than $210 million in equity
lg ^afYf[] hjgb][lk+ af[dm\af_ l`] ^ajkl ^gmj yIaddkz k`ghhaf_ []fl]jk- - - -x26
P`] ^gmj wIaddk ?gf[]hlx hjgh]jla]k l`Yl GYf=e Yf\ Western developed
o]j] [gfljaZml]\ lg l`] Iaddk LYjlf]jk`ah Yl l`] lae] g^ Iaddk ?gjhzk 0883 ELK- 27
KanAm held approximately 41% of the outstanding partnership units of the Mills
Partnership at the time of the Mills Corp IPO.28 Mills Corp held a 51.3% interest in
the Mills Partnership at the time of the IPO.29 Additionally, three principals of
KanAm served as directors of Mills Corp from its inception through its financial
problems in the mid-2///zk+ Yf\ mdlaeYl] \akkgdmlagf9 James Braithwaite, Franz von
Perfall, and Dietrich von Boetticher.30 Following the 1994 IPO, the Mills Corp
Board and its shareholders approved a proposal in early 1995 that set out a
framework whereby KanAm could contribute equity to certain projects going
forward as joint ventures wit` Iaddk ?gjh (l`] wO`Yj]`gd\]j N]kgdmlagfx)-31 Mills
?gjh ?`YajeYf Yf\ ?AK+ D]jZ]jl Iadd]j+ af\a[Yl]\ l`Yl GYf=e woYk Y dac]dq hYjlq

26

Pretriad Olah- 6- P`] ^gmj gja_afYd wIaddkx k`ghhaf_ []fl]jk+ fgf] g^ o`a[` Yj] Yl akkm] af l`ak
litigation are Potomac Mills, Franklin Mills, Sawgrass Mills, and Gurnee Mills. See id.
27
Trial Tr. 839:19u840:14 (Braithwaite); JX0004 at 8u9. See Pretrial Stip. 7u7 (wEf 0883+ S]kl]jf
Development and certain Kan Am limited partnerships jointly contributed the four Mills centers
and other projects to The Mills Limited Partnership . . . in conjunction with the creation and
formation of the Mills Corporation . . . + o`a[` o]fl hmZda[ af Yf ELK-x)28
JX0004 at 21.
29
Id.
30
Trial Tr. 854:6u16 (Braithwaite).
31
See JX0011 at 10u11; Pretrial Stip. 9.
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lg kmhhdq kge] g^ l`] j]imaj]\ [YhalYdx \m] lg l`] l`]f w06-q]Yj j]dYlagfk`ahx
between Mills Corp and its predecessors, and KanAm.32
2. The Early JV Agreements
The February 16, 1995 Shareholder Resolution of Mills Corp, discussed
YZgn]+ hjgna\]\ l`] w_]f]jYd l]jekx _gn]jfaf_ l`] ^mlmj] Fgafl R]flmj]k (wFRkx)
between Mills affiliates and KanAm.33 Among various other provisions,34 the
w_]f]jYd l]jekx hjgna\]\ []jlYaf ]pal e][`Yfakek af[dm\af_ l`Yl ]Y[` hYjlf]j ogmd\
`Yn] wY ja_`l g^ ^ajkl j]^mkYd lg hmj[`Yk] l`] gl`]jzk afl]j]kl-x35 Importantly, the
solicitation for the Shareholder Resolution provided the consideration for the put and
call rights would include units of the Mills Partnership and stated that:
either partner will have the right to require the purchase by [Mills
LYjlf]jk`ahX g^ WGYf=ezkX afl]j]kl af l`] LYjlf]jk`ah Y^l]j l`] ]f\ g^
the fifth anniversary of the substantial completion of the Project . . . at
a price to be determined by the amount [KanAm] would receive if the
Project were sold at its appraised value. . . . The purchase price for
WGYf=ezkX afl]j]kl eYq Z] hYa\ ^gj af Yfq [geZafYlagf g^ [Yk` gj
[Mills Units] as agreed to by the parties.36
P`] kgda[alYlagf af\a[Yl]\ l`Yl GYf=e ogmd\ w`Yn] ka_fa^a[Yfl [gfk]fl ja_`lk - - which could, in certain cases, prevent [the Mills Partnership] from selling a project
when it wished or operating a project exactly as it dekaj]\ - - - -x37 Mills Corp

32

See JX0011 at 1u2.
Pretrial Stip. 9.
34
Not discussed in detail here as they are less relevant to this litigation.
35
JX0011 at 12.
36
Id. (emphasis added).
37
Id. at 13.
33
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explained that the consents were acceptable because they were not greater than what
kaeadYj afn]klgjk ogmd\ j]imaj]+ l`Yl l`] hYjla]kz afl]j]klk o]j] w_]f]jYddqx Yda_f]\+
and that if the consent rights became a problem, KanAm could be bought out for
wYhhjYak]\ nYdm] gf[] l`] hjgb][l ak eYlmj]-x38
P`] [gfka\]jYlagf j]imaj]\ ^gj l`] hml.[Ydd g^ GYf=ezk afl]j]kl oYk lg wZ]
paid for in any combination of cash or [Mills Units] as agreed to by the parties-x39
Mills Corp was structured as an UPREIT, and the limited partnership units of the
operating partnership, Mills Partnership, were redeemable and could be converted
into publicly traded stock of Mills Corp.40 This consideration structure had benefits
in addition to liquidity; it would permit KanAm to secure non-recognition tax
treatment pursuant to Internal Revenue Code Section 721.41
In September 1995, KanAm and Mills signed a JV Agreement for Ontario
Mills (not at issue here).42 Prior to execution of that JV Agreement, Simon and Mills
]p][ml]\ Yf Y_j]]e]fl gf =m_mkl 05+ 0884+ hjgna\af_ l`] whjaf[ahYd l]jek Yf\
[gf\alagfkx ^gj whjghgk]\ bgafl n]flmj]x YjjYf_]e]flk j]_Yj\af_ []jlYaf ^mlmj]
projects.43 This marked the beginning of Simonzs involvement in Mills projects.
KanAm and Mills added Simon as a partner to the Ontario Mills JV in December
38

Id.
Id. at 12 (emphasis added).
40
See Trial Tr. 15:8u17:12 (Simon).
41
See, e.g., id. at 941:3u9 (Hammond).
42
See JX0017.
43
See JX0014 at 1; Pretrial Stip. 9.
39
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1995 following the execution of the original agreement between Mills and KanAm.44
This was the first JV including Simon, Mills, and KanAm.45
The September 1995 Ontario Mills agreement between Mills and KanAm
provided a buy/s]dd hjgnakagf [gfkakl]fl oal` l`] B]ZjmYjq 0884 Iaddkz O`Yj]`gd\]j
N]kgdmlagf- O][lagf 00-2 g^ l`] KflYjag Iaddk FR =_j]]e]fl+ lald]\ w>mq.O]dd
=jjYf_]e]flk g^ GYf=e LYjlf]jk`ah Efl]j]klkx hjgna\]\ l`Yl Y^l]j l`] hjgb][l `Yk
been open for five years,46 Mills or KanAm could trigger the buy/sell provisions.47
E^ Iaddk ]p]j[ak]\ l`] [Ydd+ GYf=e wk`Ydd Z] hYa\ af ^mdd af mfalk g^ daeal]\
partnership in [the Mills Partnership] unless GYf=e ]d][lk lg j][]an] [Yk`-x48 If
KanAm exercised its put the consideration was to be paid in cash, unless Mills
elected to pay in Mills Units.49 Further, the original agreement provided that if
KanAm were to receive Mills Ufalk+ l`gk] mfalk wk`Ydd `Yn] l`] kYe] ja_`lk
(including redemption, conversion, registration and anti-dilution protection) as
attached to Units issued in connection with the formation transactions of [the Mills
LYjlf]jk`ahX-x50 Among other things, this provides that the units would be liquid and
convey tax benefits.

44

See JX0025.
See Trial Tr. 163:23u164:3 (Barkley).
46
JX0017 § 11.3(a).
47
Id. at §§ 11.3(b), 11.3(c).
48
Id. at § 11.3(d) (emphasis added).
49
Id.
50
Id. at § 11.3(f).
45
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The Ontario Mills agreement was amended on December 29, 1995, to add
Simon as a partner.51 Upon Simon joining Ontario Mills, the ownership break down
was as follows: 50% by Mills, 25% by Simon, and 25% by KanAm. 52 The
amendment changed the buy/s]dd hjgnakagfzk [gfka\]ration clause to provide that if
Iaddk ]p]j[ak]\ l`] [Ydd+ wmfd]kk GYf=eWX ]d][lk lg j][]an] [Yk`+ l`] >mq.O]dd Lja[]
shall be paid in full as follow: two-thirds (2/3) in units of limited partnership in [the
Mills Partnership] and one-third (1/3) in units g^ daeal]\ hYjlf]jk`ah af Oaegf-x53
The amendment added a provision to protect KanAm regarding Simon Units, similar
to that regarding Mills Units in the original agreement. Any Simon Units tendered
lg GYf=e o]j] j]imaj]\ lg `Yn] wl`] kYe] ja_`lkx Yk mfalk issued in connection with
the formation of Simon.54

Additionally, the provision governing the buy/sell

j]imaj]e]flk oYk Ye]f\]\ lg Y\\ l`Yl Yfq km[` ]p[`Yf_] g^ mfalk oYk wafl]f\]\ lg
be a tax-^j]] ljYfkY[lagfx mf\]j O][lagf 610-55
Bjge l`] dYl] 088/zk lg ]Yjdq 1///zk Oaegf j]na]o]\ ]Y[` afn]kle]fl
opportunity and elected not to participate in the development of three of the other
projects at issue in this litigation: Katy Mills, Colorado Mills, and Orange City
Mills.56 That is, Mills and certain KanAm parties formed Orange City Mills in 1996,
51

See JX0025.
See Trial Tr. 374:3u19 (Foxworthy).
53
JX0025 § 11.3(d).
54
Id. at § 11.3(f).
55
Id. at § 11.3(d).
56
See JX0041; JX0050; JX0089.
52
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Katy Mills in 1998, and Colorado Mills in 2001.57

Simon eschewed initial

afn]kle]fl; Yk \ak[mkk]\ Z]dgo+ Oaegfzk afl]j]klk af l`]k] l`j]] hjgb][lk Yjgk] dYl]j+
in 2007, as a result of its acquisition of Mills. The buy/sell provisions of these
projectsvOrange City Mills, Katy Mills, and Colorado Millsvnever referenced
Simon Units.
Simon did, however, together with Mills and KanAm, participate in three
other JVs at issue here from their inception: Grapevine Mills, Concord Mills, and
Arundel Mills.58 Each of these projects consisted of two separate agreements; first,
an LLC agreement between the Mills Partnership and the Simon Partnership
_gn]jfaf_ l`]aj j]dYlagfk`ah (Y wOaegf-Iaddk HH?x)+59 and second, a JV Agreement
where a Simon-Mills LLC was the managing general partner, and the applicable
KanAm party was a general and limited partner, while the Mills Partnership and the
Simon Partnership were also limited partners.60
Generally, the JV Agreements in Concord Mills, Grapevine Mills, and
Arundel Mills tracked the amended JV Agreement for Ontario Mills providing
KanAm call-right consideration in both Simon and Mills Units.61 There were,
however, certain differences regarding the buy/sell provisions. Specifically, the
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Pretrial Stip. 10.
See JX0027; JX0058; JX0071.
59
See, e.g., JX0082; JX0063.
60
See JX0027; JX0058; JX0071.
61
See, e.g., Trial Tr. 680:5u11 (Braithwaite); id. at 942:24u943:7 (Hammond).
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three later agreements provided a ten-year lock-out period instead of the five-year
period provided for in Ontario Mills.62 Additionally, the buy/sell consideration
provisions were somewhat different from that in Ontario Mills. First, rather than the
specified two-thirds, one-third unit consideration set out in the Ontario Mills JV, the
f]o Y_j]]e]flk hjgna\]\ l`Yl mfal [gfka\]jYlagf ogmd\ Z] hYa\ wjYlYZdq af
hjghgjlagf lg l`] gof]jk`ah afl]j]klkx ZYk]\ gf Oaegf Yf\ l`] Iaddk LYjlf]jk`ahzk
respective ownership interest.63 Consideration paid in Units remained the default in
the event of a call, but KanAm continued to have the option to elect to be paid in
cash.64 Additionally, KanAm contracted for the right to receive consideration
partially in cash, and partially in units.65 Thus, implicitly, at the time these deals
were struck, in case Mills was bought out by Simon, and then Simon called the
KanAm interest, KanAm had bargained to accept, in that case, only Simon Units as
non-cash consideration.
If the buy/s]dd [gfka\]jYlagf ^gj GYf=ezk afl]j]kl af ?gf[gj\+ =jmf\]d gj
Grapevine Mills was to be paid in units, those Simon Units and Mills Units were
required to meet specific requirements.66 As with the agreement governing Ontario

62

JX0027 § 11.3(a); JX0058 § 11.3(a); JX0074 § 11.3(a).
JX0027 § 11.3(d); JX0058 § 11.3(d); JX0074 § 11.3(d). I note there is evidence in the record
that the parties had at one time planned to amend the Ontario Mills JV to change the fixed
percentage provision to a proportional buy/sell consideration like those in Concord, Grapevine and
Arundel Mills. See JX0024 at 3.
64
See JX0027 § 11.3(d); JX0058 § 11.3(d); JX0074 § 11.3(d).
65
See id.
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JX0027 § 11.3(f); JX0058 § 11.3(f); JX0074 § 11.3(f).
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Mills, Millk Qfalk o]j] j]imaj]\ lg `Yn] wkmZklYflaYddq l`] kYe] ja_`lk (af[dm\af_
redemption, conversion, registration and anti-\admlagf hjgl][lagf) Ykx mfalk akkm]\ Zq
the Mills Partnership at its initial formation.67 Simon Units had to meet a similar
requirement bml `Y\ l`] Y\\alagfYd [gf\alagf l`Yl wWaX^ l`]j] ]paklk egj] l`Yf gf]
class of Simon Units, then any Simon Units received by [KanAm] pursuant to this
Section 11.3 shall have the most favorable rights (including redemption, conversion,
registration and anti-dilution protection) as are attached, as of the date of this
Agreement, to the various classes of Simon Units issued to other limited partners of
Oaegf - - - -x68 I note that the JV Agreements were later amended to allow KanAm
to accelerate its put rights, that is, exercise them prior to the ten-year lockout, in the
event of a change-in-control transaction involving Mills.69 A similar change for the
call right was made in the Grapevine Mills agreement, but not in the agreements
covering the other JVs.70
Simon points to prospectuses KanAm disseminated during this time period to
German investors from whom KanAm sought to raise capital for each of these JVs.71
Those prospectuses do not disclose any particular distinction between Mills Units
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See, e.g., JX0027 § 11.3(f).
See, e.g., id. (emphasis added).
69
Compare JX0071 §§ 1.13, 11.3(a) with JX0058 § 11.3(a). See Trial Tr. 873:6u874:8
(Braithwaite).
70
See JX0109.
71
See Oaegfzk Lgkl-Trial Opening Br. 17 (citing JX0031; JX0037; JX0060; JX0070).
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and Simon Units, such as tax risks.72 Additionally, two prospectuses in the record
make no mention of the currency to be used in the buy/sell transactions,73 and the
two that do mention the buy/sell currency do not mention Simon Units.74
3. P`] 1//1 wO`gl_mfx Apal
By 2002, disputes arose between Simon and Mills regarding the management
of their JVs.75 P`] Yhhda[YZd] HH? =_j]]e]flk l`Yl _gn]jf]\ Iaddkz Yf\ Oaegfzk
relationship in Ontario, Grapevine, Concord, and Arundel Mills contained a
wk`gl_mfx Zmq.k]dd e][`Yfake o`a[` [gmd\ Z] invoked to cure deadlocks.76
Pursuant to the shotgun buy/sell provision, the party that triggered the shotgun was
required to make an offer to the counterpartyvthe counterparty then either had a
choice to buy at that price or sell at that price.77 Simon triggered the shotgun buy/sell
hjgnakagf+ Yf\ Iaddk mdlaeYl]dq ]d][l]\ lg hmj[`Yk] Oaegfzk afl]j]klk-78
Dgo]n]j+ Z]^gj] Iaddk Zgm_`l Oaegfzk afl]j]kl+ >jYal`oYal] g^ GYf=e ojgl]
Y d]ll]j lg Oaegfzk ?AK+ @Yna\ Oaegf+ gf IYj[` 3+ 1//1 afiuiring about the Ontario
Mills buy/sell provision in Section 11.3 of the JV Agreement.79 Specifically,
>jYal`oYal] af\a[Yl]\ GYf=e wogmd\ Z] afl]j]kl]\ af \ak[mkkaf_ oal` WOaegfX `go
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See JX0031; JX0037; JX0060; JX0070. See also Trial Tr. 726:22u727:13 (Braithwaite).
See JX0031; JX0037.
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See JX0060 at 32; JX0070 at 44.
75
Trial Tr. 386:1u387:11 (Foxworthy).
76
See id.
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See id. at 387:12u388:11 (Foxworthy).
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See id. at 17:20u18:22 (Simon).
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See JX0099 at 2.
73

18

Section 11.3 of the Ontario Mills Agreement might be implemented if there has been
a Zmq.k]dd Z]lo]]f Iaddk Yf\ Oaegf g^ qgmj afl]j]klk af KflYjag Iaddk+ H-H-?-x80
David Simon responded via letter on March 5, 2002, stating that following the
j]egnYd g^ ]al`]j Oaegf gj Iaddk+ GYf=ezk ja_`lk mf\]j l`] KflYjag Iaddk
agreement would be to rec]an] l`] YhhjghjaYl] mfalk wg^ o`a[`]n]j g^ Iaddk gj Oaegf
Wj]eYaf]\X qgmj hYjlf]j-x81 There was no direct objection by Braithwaite or KanAm
lg Oaegfzk ]phdYfYlagf g^ o`Yl O][lagf 00-2 ogmd\ e]Yf ^gddgoaf_ l`] k`gl_mf
buy/sell.82 Braithwaite testified that ]n]f l`gm_` `] \akY_j]]\ oal` Ij- Oaegfzk
position in the letter at the time, he did not respond. 83 According to Braithwaite,
l`]j] oYk wfg hgaflx af lYcaf_ akkm] oal` Oaegfzk klYl]e]fl Z][Ymk] `] ycf]oz l`Yl
Simon would be bought out.84 The record tends lg kmhhgjl >jYal`oYal]zk hgkalagf
that the response was unnecessary, as the general consensus at the time was that
Mills would buy out Simon.85

80

Id.
JX0100 at 1.
82
See Trial Tr. 23:20u24:13 (Simon).
83
See id. at 732:22u737:13 (Braithwaite).
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See id.
85
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hmjkmaf_ l`] Y[imakalagf Yf\ l`Yl l`] wZ]f]^alk g^ km[` Y ljYfkY[lagf Yj] fme]jgmkx)81
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On April 29, 2002, affiliates of Simon executed an agreement to sell their
interests in Ontario, Grapevine, Concord, and Arundel Mills to affiliates of Mills.86
Shortly thereafter in 2002, certain KanAm eflala]k Y[imaj]\ hYjl g^ Oaegfzk ^gje]j
interests in Ontario, Grapevine, Concord, and Arundel Mills from Mills following
alk km[[]kk^md hmj[`Yk] g^ Oaegfzk afl]j]kts.87
Bgddgoaf_ Oaegfzk ]pal ^jge l`] ^gmj FRk+ Iaddk Yf\ GYf=e Ye]f\]\ l`]
governing documents, to remove references to Simon.88 On May 31, 2002, the
operative Ontario Mills JV agreement, a project not at issue here, was amended to
delete references to Simon.89 Also on May 31, 2002, the Grapevine Mills JV
Agreement was amended to delete references to Simon.90 On November 22, 2002,
KanAm and Mills entered a new partnership agreement for Concord Mills.91 In the
resulting agreement for Concord Mills, Sectiof 00-2zk Zmq.kell provision only
references Mills Units, and provides that they are the default consideration if Mills
exercised its call right, unless KanAm elected to receive cash or a mix of cash and
units.92 Additionally, the Arundel Mills JV underwent similar changes. On May 31,
2002, the JV Agreement was amended to remove references to Simon.93 A new
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partnership document was executed for Arundel Mills on August 4, 2004, and like
the new partnership agreement in Concord Mills, provided that Mills Units were the
default buy/sell consideration, and contained no reference to Simon Units.94 Thus,
either through deletion of references to Simon, or via new partnership agreements
which do not provide for Simon Units, the default consideration for the buy/sell
provisions under each JV was modified to provide that consideration be paid in Mills
Units meeting certain specifications. While Simon admits Mills and KanAm acted
to delete references to it from the JV Agreements from which it exited, Simon argues
the ae]f\e]flk o]j] weafakl]jaYd-x95 As described below, Simon eschewed such
Ye]f\e]flk+ eafakl]jaYd gj gl`]joak]+ o`]f al Y[imaj]\ Iaddkz afl]j]klk Y ^]o q]Yjk
later.
Bjge 1//2 lg 1//3 []jlYaf GYf=e ]flala]k w\akljaZml]\ YhhjgpaeYl]dq 00
million Mills Units to German investors in the respective KanAm limited
hYjlf]jk`ahk-x96 These distributions presented certain logistical challenges, such as
the language barrier between German-speaking investors and Mills as well as
redemption and tax compliance challenges.97

In an attempt to streamline the

administrative issues,98 KanAm and the Mills Partnership executed a services
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See JX0152 §§ 11.6(d), 11.6(f).
Oaegfzk Lgkl-Trial Opening Br. 20.
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See, e.g., Trial Tr. 1004:22u1007:15 (Hammond).
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See id.
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agreement on December 1, 2004.99 Under the services agreement KanAm provided
certain administrative functions such as managing cash distributions, redemptions,
and tax withholdings on behalf of investors, in exchange for a nominal fee.100
Additionally, KanAm orchestrated a multi-step process that effectively allowed
German investors to redeem Mills Units for Mills stock, a taxable event, and
streamlined a rather winding process in order to meet all the regulatory and tax
burdens.101 The redemption process alone required that over nineteen steps be taken
on behalf of the investor.102 KanAm did not have a similar services agreement with
Simon during Simgfzk hYjla[ahYlagf af l`] FRk4. Mills Faces Trouble
While KanAm originally held 41.1% ownership in the Mills Partnership at the
lae] g^ l`] 0883 ELK g^ Iaddk ?gjh+ Zq IYj[` 1//3 GYf=ezk gof]jk`ah `Y\
dropped to 2.17%.103 In February 2005, Mills Corp disclos]\ al ogmd\ wogmd\ j]klYl]
financial results for 2002 through 2004 to correct accounting errors primarily
relating to its treatment of equity in earnings from joint ventures, the capitalization
of interest and certain other costs, and the timing of gains on sales of partnership
afl]j]klk-x104 Following the February 2005 disclosure, Mills Corp announced in
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January 2006 that additional accounting problems were uncovered, and that it would
restate its financial results from 2000 through 2004.105 By March 2006, the SEC
af^gje]\ Iaddk ?gjh wl`Yl al `Y\ [gee]f[]\ Y ^gjeYd afn]kla_Ylagf-x106
@m] lg l`]k] Y[[gmflaf_ akkm]k+ Iaddk ?gjh wf]n]j ^ad]\ alk 1//4 YffmYd j]hgjl
on Form 10-K or any subsequent annual report, and it never filed a quarterly report
after its Form 10-M ^gj l`] l`aj\ imYjl]j g^ 1//4-x107 The failure to file required SEC
reports had the additional consequences of preventing Mills Corp from registering
its common stock, and preventing holders of Mills Partnership Units from seeking
conversion of their units into Mills Corp stock.108 This development was disclosed
to certain KanAm investors by April 2006.109 Thus, because the units could not
convert during this period if the buy/sell provisions were triggered, Mills would not
have been able to provide Mills Units that were convertible into publicly-traded
stock, a necessary quality of units to exercise the call. In other words, contractuallycompliant Mills Units were unavailable for exercise of any call right.
By August 2006, Iaddk ?gjh wYffgmf[]\ l`Yl l`] accounting errors were
]ph][l]\ lg j]\m[] klg[c`gd\]jkz ]imalq - - - Zq $185 eaddagf Yf\ j]\m[] - - - f]l
af[ge] ^gj 1//2+ 1//3+ Yf\ l`] ^ajkl l`j]] imYjl]jk g^ 1//4 Zq $10/ eaddagf-x110 The
105
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price of Mills Corp stock declined significantly,111 almost 75% from February 2005
to January 2007.112 During this time period it was unclear whether Mills Corp could
continue operating as a going concern.113

Also in August 2006, Mills Corp

wYffgmf[]\ l`Yl alk Ym\algj Z]da]n]\ l`Yl l`]j] oYk ykmZklYflaYd \gmZlz l`Yl Iaddk
Corp could stay in business because of looming deadlines for repayment of
YhhjgpaeYl]dq $1 Zaddagf af \]Zl-x114
5. Mills Markets Itself
Due to the accounting scandal and the financial difficulty it was facing, Mills
Yffgmf[]\ af B]ZjmYjq 1//5+ wl`Yl alk ZgYj\ `Yd decided to explore strategic
Ydl]jfYlan]k Yf\ `Y\ j]lYaf]\ ^afYf[aYd Yf\ d]_Yd Y\nakgjk lg Ykkakl af l`Yl hjg[]kk-x115
Mills would sell either the entire company or carve out portions of its assets. 116 In
the interim, before any sale occurred, Mills secure\ Y wj]k[m] dgYf g^ YZgml $1
Zaddagfx ^jge Cgd\eYf OY[`k+ o`a[` Iaddk ogmd\ dac]dq fgl `Yn] l`] YZadalq lg
repay.117 In addition to obtaining the rescue loan, Mills continued to consider its
strategic options.118 Mills ultimately \an]kl]\ k]n]jYd whjgZd]ex Yssets including the
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Meadowlands Project in New Jersey, its international properties, and certain other
investments.119
KanAm was involved in the sales process of Mills via its directors on the Mills
Board along with the advisors KanAm retained. KanAm retained its own financial
advisor, and also considered selling its interests in the JVs.120 GYf=ezk Y\nakgjk
spoke directly with certain potential purchasers, including Simon. 121 Ultimately, the
three KanAm representatives on the Mills Corp board, Messrs. Braithwaite, von
Boetticher, and von Perfall, were asked to recuse themselves from the Mills sales
process due to alleged conflicts of interest.122 The KanAm representatives resisted
the request.123 GYf=ezk j]hj]k]flYlan]k gf Iaddkz ZgYj\ \a\ kl]h gml g^ l`] jgge
when they believed it appropriate, and abstained from voting on the ultimate
transaction, however they remained involved in the strategic process.124
Early in the sales process, in April 2006, Mills Corp, together with Goldman
Sachs and J.P. Morgan, assembl]\ Y w@]k[jahlan] I]egjYf\mex o`a[` oYk
ljYfkeall]\ lg wY daeal]\ fmeZ]j g^ hYjla]k o`g `Yn] ]phj]kk]\ Yf afl]j]kl af
kmZeallaf_ hjghgkYdkx lg ]fl]j Y \]Yd oal` Iaddk ?gjh-125 Simon received the
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Descriptive Memorandum, and it was circulated by certain Simon employees,
including senior legal officers.126 Qf\]j l`] `]Y\af_ wGYf=e bgafl n]flmj] c]q
l]jek Yf\ ja_`lk kmeeYjq+x l`] I]egjYf\me \]k[jaZ]\ l`Yl l`] wLml-call rights
enable . . . Mills to require KanAm to sell its interests to Mills for cash or partnership
units of Mills LP, ZOL JOUPJL UM JUTYPKLXHZPUT ZU IL SHKL PT 8HT.S`Y YURL KPYJXLZPUT
. . . .x127
Along with other potential buyers, Mills entered discussions with Brookfield
=kk]l IYfY_]e]fl Ef[- (w>jggc^a]d\x) j]_Yj\af_ Y hgl]flaYd hmj[`Yk]-128 This
discussion led to an (ultimately-unconsummated) merger agreement. w>jggc^a]d\
was not a publicdq ljY\]\ NAEP-x129 Because of its entity structure, Brookfield
clearly did not have partnership units which would be convertible into publicly
tradable stock.

Brookfield recognized the specified currency in the buy/sell

provisions would not work.130 Braithwaite, on behalf of KanAm, agreed with
Brookfield to negotiate in good faith the means to effectuate the put-call currency
were Brookfield to acquire Mills.131 Even thgm_` >jYal`oYal] oYk gf Iaddk ?gjhzk
Board, the agreement to further negotiate that he reached with Brookfield on behalf
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of KanAm was never disclosed to Mills Corp.132 This is in spite of the fact that Mills
and Brookfield had executed a merger agreement.133 Simon also negotiated to
acquire, and ultimately, as described below, did (with a partner) acquire, Mills.
Despite this issue of consideration of call right currency having been the subject of
a discussion between Braithwaite and Brookfield, it was not raised by Braithwaite
af `ak \ak[mkkagfk oal` Oaegf+ Ydd]_]\dq Z][Ymk] wOaegf [`gk] lg `Yn] n]jq daeal]\
\ak[mkkagfk oal` WGYf=eX Z]^gj] l`] e]j_]j-x134 There are no contemporaneous
documents from this 2007 sales period by KanAm evincing a specific concern about
receiving Simon Units.
Iaddk ?gjhzk gmlka\] [gmfk]d+ Saddca] BYjj & CYddY_`]j+ j][g_far]\ l`Yl l`]
unavailability of Mills Units could present a challenge for future acquirers trying to
]p]j[ak] Y [Ydd g^ GYf=ezk afl]j]kl-135 Iaddk ?gjhzk gmlka\] [gmnsel indicated, in a
e]egjYf\me lg Iaddk+ l`Yl wWgX^ fgl]+ l`] bgafl n]flmj] Y_j]]e]flk strictly call for
the OP Units to be those of [the Mills Partnership], and do not contain language
authorizing the use of similar OP-type securities in the event [the Mills Partnership]
no longer issues Units or ceases to exist as the result of a Mills corporate
restructuring or corporate-d]n]d ljYfkY[lagf-x136
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Iaddk ?gjhzk gmlka\] [gmfk]d

recognized the risk that KanAm may insist that it must receive the Mills Units it
bargained for, and thus the call right would be frustrated.137 Iaddkz [gmfk]d hj]k]fl]\
alternatives to deal with this situation. One was to make Millsz successors agree that
they may not exercise the call due to the unavailability of Mills Units, w`go]n]j+
deletion of this ability to buy-out KanAm presumably will be unattractive to
hgl]flaYd Zmq]jk Yf\ oadd f]_Ylan]dq aehY[l hja[af_ ^gj Iaddkz afl]j]klk-x138
OaeadYjdq+ Oaegfzk _]f]jYd [gmfk]d l]kla^a]\ l`Yl alk \m] \ada_]f[] hjg[]kk
recognized that Mills and KanAm had deleted references to Simon from the JV
Agreements, and had included that the only non-cash consideration for the call was
Mills Units.139 Both the internal legal team at Simon, and its outside counsel were
aware that the specified (default) consideration was Mills Units, but the general
counsel testified that they were not concerned because KanAm had accepted call
provisions which included Simon Units in the past.140 Oaegfzk _]f]jYd [gmfk]d
directly discussed the issue with Mr. Simon during due diligence, but Simon decided
not to raise and discuss the issue with KanAm at the time. 141
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6. Simon-Farallon Joint Venture Buys Mills
Mills received several offers from potential acquirers. On January 15, 2007,
BYjYddgf ?YhalYd IYfY_]e]fl (wBYjYddgfx)+ o`g dake Brookfield was not a publicly
traded REIT, submitted a proposal for a recapitalization transaction whereby
Farallon would buy $499 million in additional Mills Corp shares at $20.00 per
share.142 =l l`] lae]+ BYjYddgf gof]\ 0/-8% g^ Iaddk ?gjhzk gmlklYf\af_ shares.143
Shortly thereafter, on January 17, 2007, Mills Corp announced that a merger
Y_j]]e]fl oal` >jggc^a]d\ `Y\ Z]]f j]Y[`]\ whmjkmYfl lg o`a[` >jggc^a]d\ ogmd\
acquire Mills Corp. and the Mills Partnership for cash at a price of $21.00 per
k`Yj]-x144 A joint venture of Simon Corp and Farallon then submitted an unsolicited
topping proposal to acquire Mills Corp for $24.00 cash per share. 145 Brookfield
countered, but Simon/Farallon ultimately submitted a successful bid of $25.25 per
share.146
SPG-FCM R]flmj]k HH? (l`] wOaegf-BYjYddgf FRx)+ Y 4/.4/ bgafl n]flmj]
between a Simon Corp subsidiary and certain Farallon funds, executed a merger
agreement with Mills Corp on February 16, 2007.147 A subsidiary of the SimonFarallon JV merged into the Mills Partnership, with the Mills Partnership being the

142

Pretrial Stip. 12.
Id.
144
Id. at 13.
145
Id.
146
Id.
147
Id. at 13u14.
143

29

surviving entity and the Simon-Farallon JV indirectly owning the Mills
Partnership.148 Mills did not merge into Simon, but, due to the structure of the
transaction, following the merger Mills Units convertible into common publicly
tradable stockvthat is, Mills Units suitable as consideration for a call on KanAmv
remained unavailable, as they had been since trading was suspended on Mills Corpzs
stock.149 The transaction closed on April 3, 2007.150 I note that pursuant to the
e]j_]j Y_j]]e]fl+ w07/ C]jeYf GYf=e afn]klgjk `gd\af_ YhhjgpaeYl]dq 2-3
million Mills Units were eligible to exchange their Mills Units for either cash or
Oaegf Qfalkx af l`ak ljYfkY[lagf-151 K^ l`]k]+ `go]n]j+ gfdq wW^Xan] afn]klgjk
holding approximately 53,000 Mills Units, which represented approximately 1.6
h]j[]fl g^ l`] 2-3 eaddagf ]da_aZd] mfalk+ [`gk] lg [gfn]jl lg Oaegf Qfalk-x 152 Mills
Corp was later dissolved in August 2007.153 The Mills Corp liquidation had been
provided for in the merger deal structure,154 and Mills Partnership Units convertible
into Mill Corp common stock were permanently unavailable, thereafter.
At the time of the transaction with the Simon-Farallon JV, KanAm executives,
including Braithwaite, did not voice a concern about the transaction with Simon.155
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Similarly, prior to the Simon-Farallon JV transaction, KanAm insiders, such as Mr.
Hammond, were not able to identify any instance of KanAm suggesting to Simon or
Farallon the need to amend the buy/sell consideration provisions in the JV
Agreements.156 GYf=e \a\ fgl fgla^q Iaddkz ?AK+ IYjc Kj\Yf+ ]al`]j; Kj\Yf \g]k
not specifically recall the buy/sell consideration being raised by KanAm, but
l]kla^a]\ l`Yl a^ al o]j] jYak]\ `] wogmd\ `Yn] Yd]jl]\ WIaddkzX Yllgjf]qkx Yf\ lYc]f al
wn]jq k]jagmkdqx Yf\ ogmd\ `Yn] wYZkgdml]dqx \ak[dgk]\ km[` af^gjeYlagf lg l`]
SEC.157 However, as described above, Simon along with its outside counsel, was
already aware of the consideration issue. They independently identified the issue
and raised it to Mr. Simon. Simon decided not to raise or discuss it with KanAm,
however.158 This is despite the fact that the Simon-Farallon JV Agreement went as
far as to address the situation in which either Simon or Farallon sought to exercise
call rights in a project against the wishes of the other.159
KanAm represented to investors during this time that as a result of the Mills
kYd] wWfXgl`af_ `Yk [`Yf_]\ ]al`]j ^gj l`] ][gfgea[ gj l`] d]_Yd kalmYlagfx g^ l`]
KanAm funds.160 KanAm representatives, including Braithwaite, met with Simon
lg [gf^aje l`Yl ]Y[` ka\] ogmd\ `gfgj l`] gZda_Ylagfk mf\]j l`] [gfljY[lk Yf\ wdan]
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Zq l`] [gfljY[lk-x161 According to Mr. Simon, the Simon-Farallon JV at the time
believed that despite the language of the contracts, the call right continued to be
viable.162 Braithwaite, for his part, testified that KanAm chose not to inform Simon
of its understanding that th] [Ydd ja_`l oYk kmZb][l lg GYf=ezk \ak[j]lagf lg ]d][l
Mills Units, because the lockout periods had not run, and thus the discussion was
fgl q]l wjah]-x163
>]lo]]f Oaegfzk ]pal af 1//1 mflad l`] Oaegf-BYjYddgf FRzk Y[imakalagf g^
Mills in 2007 the Simon Entities were not involved in the joint ventures subject to
the present dispute. The 2007 acquisition, however, caused the Simon-Farallon JV
to become counter-parties to KanAm in three of the original JVs which the Simon
Entities had invested in with KanAm, and then exited: Grapevine, Concord and
Arundel Mills. Additionally, with the acquisition of Mills, the Simon-Farallon JV
became parties to JVs in which Simon had never before had an interest, that is, those
\]n]dgh]\ Zq Iaddk Yf\ GYf=e oal`gml Oaegfzk afvolvement, but acquired by the
Simon-Farallon JV as a result of the sale of Mills. Those projects, at issue here, are
Orange City, Katy, and Colorado Mills. The buy/sell consideration provisions were
not renegotiated even though Mills Units meeting the specifications set out in the JV
Agreements were no longer available, as all parties were aware. Similarly, the JV
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Agreements were not updated to reflect, in any way, the unavailability of Mills
Units.
7. Denver West
In October 2007 the Simon-Farallon JV, following its acquisition of Mills,
and a KanAm entity entered into a new JV known as Denver West.164 Denver West,
like the other projects at issue in this litigation, was a retail development project. It
was located adjacent to a property covered by a separate JV Agreement at issue here,
Colorado Mills. Denver West was the only JV entered between KanAm and Simon
following the Simon-BYjYddgf FRzk Y[imakalagf g^ Iaddk-165 Additionally, it was the
first new JV entered since Mills Units became unavailable.166
The starting point for the negotiations of the Denver West JV Agreement was
the Colorado Mills JV Agreement; the Denver West JV Agreement initial drafts
were red-lines of the Colorado Mills document.167 An early draft of the agreement
circulated by Simon Senior Staff Attorney, Melissa Breeden, changed various terms
of the contract, but kept in place Mills Units as the default buy/sell consideration in
the event the call was exercised, despite the fact that compliant Mills Units were
unavailable.168

Breeden later circulated a revised draft of the Denver West
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Y_j]]e]fl Yf\ af[dm\]\ Y [gee]fl ^jge >jaYf SYjfg[c+ Oaegfzk O]fagj Ra[]
President for Acquisilagfk j]_Yj\af_ O][lagf 00-2zk Zmq.kell provision, stating that
wOaegf Yf\ BYjYddgf ogmd\ dac] l`] >mq.O]dd Lja[] lg be paid in cash only, since
upon the dissolution of Mills Corp. payment in [Mills Partnership] units no longer
works-x169 Thus, Simon initially took the position that the buy/sell consideration
should only be paid in cash, and, implicitly, that the consideration prescribed, Mills
Units, could not be tendered.170
The negotiations continued, involving a number of issues. Eventually, Rick
V][c]d+ Oaegfzk Ra[] Lj]ka\]fl g^ Ljgh]jlq IYfY_]e]fl+ afl]jn]f]\ \m] lg \]dYqk
in the negotiation process and reached out to Braithwaite at KanAm on October 2,
2007.171 Zeckel expressed his opinion that the attorney reviewing the agreement for
GYf=e oYk `gd\af_ mh l`] \]Yd l`jgm_` l`] wYllgjf]qzk \]kaj] lg hml `ak ^af_]jhjaflk
gf Ydd l`] \g[me]flk - - - -x172 Zeckel also shared `ak wmf\]jklYf\af_ l`Yl WGYf=e
has] agreed that there is no need to retain the concept of Mills Units in the buy-sell
hjgnakagfk+ q]l Wl`] GYf=e Yllgjf]qX `Yk afkakl]\ l`ak j]eYafk-x 173 The same day,
>jYal`oYal] j]khgf\]\ l`Yl o`ad] w@]fn]j S]kl ak Y j]dYlavely simple transaction[,
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it] has raised some broader issues between Kan[A]m and Simon/Farallon that have
fgl hj]nagmkdq Z]]f Y\\j]kk]\-x174 Braithwaite continued that he had:
two or three conversations with Brian Warnock about these issues and
we are trying to keep these much broader and significant issues from
complicating this simpler trans[ac]tion. The Simon attorneys did not
seem to understand these issues and drafted the documents in an
unacceptable manner. We are . . . trying to draft documents around
these issues in a manner that will be acceptable to both sides that will
d]Yn] l`] akkm]k gh]f oal`gml [gehjgeakaf_ ]al`]j ka\]WzkX hgkalagfTherefore it is not as simple as it would initial[ly] seem. 175
>jYal`oYal] Y\\]\ l`Yl wWaXl ea_`l Z] `]dh^md a^ komeone on your side could explain
to your attorneys that these are not insignificant issues and that it would be helpful
a^ l`]q [gmd\ mf\]jklYf\ o`Yl o] Yj] ljqaf_ lg Y[`a]n] ^gj Ydd hYjla]k-x176 The next
day, October 3, 2007, Melissa Breeden of Simon circulated a revised draft agreement
that again included the reference to Mills Units as the consideration for the buy/sell
provision.177 GYf=ezk hgkalagf oYk l`Yl al oYfl]\ l`] dYf_mY_] lg ljY[c l`Yl g^ gl`]j
partnership agreements, specifically Colorado Mills.178
Due to time pressures and an impending deadline, the parties executed a JV
Agreement for Denver West effective as of October 10, 2007, which provided that
cash would be the sole currency for payment of the buy/sell consideration in the
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event the call was triggered.179 Kf K[lgZ]j 8+ 1//6+ Y \jY^l g^ Y wka\] d]ll]jx oYk
circulated by Hammond of KanAm to Warnock of Simon.180 The side letter was
\aj][ldq lYj_]l]\ Yl O][lagf 00-2zk j]imaj]\ Zmq.k]dd [gfka\]jYlagf-181 This initial
\jY^l hjghgk]\ l`Yl GYf=ezk jaghts would be the same as they were in the Colorado
Mills JV Agreement, which provided for Mills Units as the default consideration.182
The initial draft side letter indicated that the acquisition of Mills by Simon created
wY \akY_j]]e]fl Yk lg l`] ^gje g^ l`] fgf-[Yk` [gfka\]jYlagf mf\]j O][lagf 00-2x
af[dm\af_ wo`]l`]j l`] mfalk Yj] lg Z] mfalk g^ Wl`] Oaegf LYjlf]jk`ahX afkl]Y\ g^
unilk g^ Wl`] Iaddk LYjlf]jk`ahX - - - -x183 Additionally, it sought to affirm that
GYf=e+ Zq ]fl]jaf_ l`] @]fn]j S]kl =_j]]e]fl+ ogmd\ Z] \]]e]\ wfgl Wlg `Yn]X
waived any of its rights or claims as to the form of non-cash consideration under
Section 11.3 of any of the Limited Partnership Agreements or the Denver West
=_j]]e]fl-x184 P`] \jY^l [gf[dm\]\ l`Yl wWlX`] hYjla]k `]j]Zq Y_j]] lg ]f_Y_] af
good faith negotiations to resolve the disagreement as to the form of non-cash
[gfka\]jYlagf-x185
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The parties continued to revise the side letter, and a revised draft was
circulated by Breeden of Simon on October 11, 2007,186 followed by subsequent
negotiations and revisions by KanAm individuals.187 The final version of the side
letter was executed on October 17, 2007, and removed the reference that the parties
ogmd\ wY_j]] lg ]f_Y_] af _gg\ ^Yal` f]_glaYlagfk lg j]kgdn] l`] \akY_j]]e]fl Yk lg
the form of non-[Yk` [gfka\]jYlagfx o`a[` oYk af l`] ]Yjda]j [aj[mdYl]\ \jY^l-188 The
]p][ml]\ n]jkagf hjgna\]\ l`Yl wif the parties agree, or it is later determined, that
non-[Yk` [gfka\]jYlagf eYq Z] hYa\ mf\]j l`] hYqe]fl hjgnakagfx g^ l`] ?gdgjY\g
Mills agreement, then that same consideration would be applied to the Denver West
agreement.189 In other words, the parties identified the non-cash consideration issue,
negotiated over it, but ultimately avoided reaching a resolution of it in entering the
Denver West JV. They punted.
As discussed further in the extrinsic evidence analysis section below, the
parties heavily disputed at trial the meaning and relevance of the Denver West
negotiations and the side letter, along with certain non-contractual statements made
by KanAm representatives to investors.
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8. Grapevine Mills
A refinancing was required in the Grapevine Mills project, a JV at issue here,
in 2008. In connection with that refinancing Breeden of Simon prepared and had
circulated a draft of an amendment to the Grapevine Mills JV.190 Oaegfzk O]hl]eZ]j
9, 2008 draft amendment deleted references to Mills Units in the buy/sell
provisions.191 >j]]\]f af\a[Yl]\ l`Yl Oaegfzk hgkalagf oYk wWoX] oYfl lg `Yn] Ydd
[Yk` `]j] Yk o]ddx dac] af @]fn]j S]kl-192 The parties successfully amended the
Grapevine Mills agreement in light of the refinancing, but the buy/sell consideration
of Mills Units was not changed.193 There appears to be no documentary evidence at
the time of the Grapevine refinancing and amendment that Simon offered to, or
sought to, change the non-cash consideration in Grapevine to Simon Units.194
9. Simon-Farallon Break-up
In March of 2012, Oaegf Y[imaj]\ BYjYddgfzk afl]j]klk af l`] Iaddk
Partnership.195 Bgddgoaf_ l`] ljYfkY[lagfk+ l`] FR wafl]j]klk l`Yl o]j] hj]nagmkdq
directly or indirectly owned by the Mills Partnership were indirectly owned by
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Oaegf LYjlf]jk`ah-x196 In connection with the acquisition, Simon and KanAm
]p][ml]\ l`] w=_j]]e]fl Yf\ Ef\]efalq-x197 The Agreement and Indemnity (the
w1/01 =_j]]e]flx) oYk afalaYddq hj]k]fl]\ lg GYf=e Zq Ij- >Yjcd]q+ Oaegfzk
C]f]jYd ?gmfk]d+ oal` l`] j]hj]k]flYlagf l`Yl wWlX`]j] ogmd\ Z] fg [`Yf_]k j]quired
lg ]paklaf_ n]flmj] Y_j]]e]flk Yl hjgh]jlq d]n]d [gehYfa]k - - - -x 198
Shortly thereafter the parties executed the 2012 Agreement.199 The 2012
Agreement affirmed that Simon had stepped into the shoes of the Mills Partnership
together with all rights the Mills Partnership had.200 The Agreement also confirmed
l`Yl al wk`Ydd fgl Z] [gfkljm]\ Yk Y eg\a^a[Ylagf g^ km[` gj_YfarYlagfYd \g[me]flk+
nor be construed to diminish, enlarge or in any way affect such rights, if any, which
. . . shall remain in full fgj[] Yf\ ]^^][l af Y[[gj\Yf[] oal` l`]aj l]jek-x201 Once
again, the parties failed to raise the issue of call consideration during the 2012
Agreement negotiationsvthat is, KanAm did not affirmatively disclose its position
that despite Simon stepping into the shoes of Mills Partnership, Simon would not be
able to exercise the call provision due to the unavailability of contractuallycompliant Mills Units.202 Simon, for its part, recognized that the 2012 Agreement
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did not change any of the rights or obligations that the Mills Partnership owed
KanAm.203 Similarly, prior to the commencement of this litigation, Simon admits
that it did not discuss with KanAm its position, advanced in this litigation, that an
intended purpose or effect of the 2012 Agreement was to modify the buy/sell
currency in the JV Agreements or permit the substitution of Simon Units.204
C. Simon Triggers the Call
Ef =hjad 1/01 >jYal`oYal] Yf\ DYeegf\ g^ GYf=e nakal]\ Oaegfzk
headquarters to meet with several high-level Simon officials.205 At the April
meeting, the possibility of Simon exercising its call right in certain JVs at issue in
this litigation was raised.206 GYf=e hmjhgjl]\dq oYk wkmjhjak]\x Zq l`ak \ak[mkkagf+
Zml \a\ fgl af^gje Oaegf Yl l`Yl lae] g^ alk na]o l`Yl GYf=e [gmd\ l`oYjl Oaegfzk
ability to consummate the call by the election of Mills Units.207
Pursuant to the buy/sell provisions of the JV Agreements there was a ten-day
buy/sell notice period which would open on May 1, 2012.208 The parties negotiated
and executed two letter agreements extending the window for 2012.209 The first
agreement executed on May 3, 2012, extended the start of the ten day period until

203

See, e.g., id. at 220:16u221:21 (Barkley).
See, e.g., JX0684 at Resp. Nos. 2, 3.
205
See Trial Tr. 40:21u41:15 (Simon); Pretrial Stip. 16.
206
See Trial Tr. 813:6u814:16 (Braithwaite).
207
See id. at 990:11u991:4 (Hammond).
208
See JX0456 at 1.
209
Id.; JX0462.
204

40

June 1, 2012 and the second agreement dated June 4, 2012 extended the ten-day
window until June 19, 2012.210 During these initial extension negotiations, KanAm
did not raise its ability to defeat the call provisions by electing Mills Units.211 Simon
ultimately agreed to not trigger the buy/sell provisions in 2012.212
The record reflects that on June 21, 2012, Braithwaite of KanAm sent von
L]j^Ydd Yf\ gl`]j GYf=e hjaf[ahYdk Y d]_Yd e]egjYf\me+ hj]hYj]\ Zq GYf=ezk
litigation counsel, regarding the put/call consideration issue.213 A later memo
\akljaZml]\ afl]jfYddq Yl GYf=e gf Fmf] 16+ 1/01+ ^jge GYf=ezk dala_Ylagf [gmfk]d
indicates that Simon wemkl g^^]j mk Iaddk Qfalk Yf\ l`Yl l`]q [Yffgl kmZklalml]x
Simon Units.214 The remaining substance of these memoranda was redacted to
protect attorney-client privilege.215
On June 27, 2012, Braithwaite circulated an email to Simon, which advised
Simon that, af ]p]j[akaf_ l`] [Ydd+ al wak j]imaj]\ lg \]dan]jx Iaddk Qfalk af Y[[gj\Yf[]
with the JV Agreements.216 >jYal`oYal] ghaf]\ af l`] ]eYad l`Yl GYf=e w\g]k fgl
believe that Simon can perform such obligation and deliver the specified and
j]imaj]\x Iaddk Qfalk.217

>jYal`oYal] [geemfa[Yl]\ GYf=ezk oaddaf_f]kk lg
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negotiate with Simon acceptable non-cash consideration; Simon indicated that it
would get back to KanAm regarding renegotiation.218 It appears this was the first
documented notice from KanAm to Simon that it was taking this position regarding
the contractual language.219

During the time this disclosure was made by

Braithwaite, the parties were attempting to negotiate a letter agreement to resolve
several administrative disputes arising under the JVs.220 Part of the consideration
for the executed letter agreement in late June was that Simon would not trigger the
buy/sell provisions that year.221 In delivering the executed copy of the June 28, 2012
letter agreement, KanAm indicated in its cover letter that the buy/sell consideration
issues had not been resolved.222
Later that year, in October 2012, KanAm and Simon amended the Concord
Mills JV Agreement.223 This amendment did not change the buy/sell consideration
under Section 11.3 of the JV Agreement.224 Additionally, the amendment ratified
and affirmed all the pre-existing agreements except as modifiedvthus it ratified and
affirmed the unchanged consideration portion of Section 11.3.225
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In 2013, Braithwaite of KanAm again communicated with Simon, this time
directly to Mr. Simon at an in-h]jkgf e]]laf_ gf =hjad 04+ 1/02+ j]_Yj\af_ GYf=ezk
willingness to negotiate non-cash consideration.226 Similarly, Braithwaite sent a
follow-up letter to Mr. Simon reflecting the same position.227 This April 16, 2013
letter states that Kan=e `Y\ Y wdgf_ `aklgjq+ ^YeadaYjalq Yf\ kh][aYd j]dYlagfk`ahx
oal` Iaddk Yf\ l`Yl Iaddk Qfalk o]j] wY eYl]jaYd j]Ykgfx l`Yl GYf=e ]fl]j]\ l`] FR
Agreements and agreed to the put/call consideration.228 The letter concluded that
KanAm remained open to negotiate amendments to the put/call consideration.229
Mr. Simon indicated that he would follow up, but after two extensions rather than
negotiating, Simon initiated this action.230 The same day this action was filed, Simon
sent notices that it was triggering the call for four of the JVs on May 2, 2013.231
KanAm in response insisted on the specified default consideration, Mills Units, and
refused to close.232 In 2014, Simon sent KanAm notices with respect to the three
remaining JVs at issue here.233 KanAm again insisted on Mills Units and declined
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to close.234 The pleadings were amended to add these three additional JVs to the
present action.
II. PROCEDURAL HISTORY
Simon initiated this action on May 3, 2013. Shortly thereafter, KanAm moved
for judgment on the pleadings.

Significant motion practice ensued, which is

discussed elsewhere. The parties subsequently cross-moved for summary judgment
on March 28, 2014. Those motions were then briefed and, following oral argument,
I denied both motions by Memorandum Opinion of September 30, 2014 for reasons
I briefly revisit in the analysis section below. This first period of litigation involved
only four JVs for which notice was given in 2013vOrange City Mills, Arundel
Mills, Grapevine Mills, and Concord Mills.
Following the summary judgment decision, the Plaintiffs filed a Second
=e]f\]\ ?gehdYafl (l`] wAmended ?gehdYaflx).235 The Amended Complaint
added three additional JVsvKaty Mills, Colorado Mills, and Denver Westvfor
which Simon attempted to exercise its call rights on in May 2014. The Amended
Complaint pleads four counts. First, through Count I, the Plaintiffs seek declaratory
judgments on a number of issues regarding the JV Agreements and the Defendants
purported breaches. Second, through Count II, the Plaintiffs assert a breach of
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contract claim alleging that by failing to close on the transactions after Simon
provided notice and offered Simon Units, KanAm breached the JV Agreements.
Next, through Count III, the Plaintiffs assert a claim that KanAm breached the
implied covenant of good faith and fair dealing through its conduct in refusing to
accept Simon Units and insisting on delivery of the call consideration in Mills Units.
Finally, Count IV seeks specific performance of the applicable JV Agreements.
Along with the remedy of specific performance, the Plaintiffs seek damages for the
Defendants alleged breaches including the purported improper distributions paid to
the Defendants after the call was triggered. Additionally, the Plaintiffs seek costs,
expenses and attorneysz fees pursuant to the JV Agreements, along with an award of
interest.
The Defendants, through their Supplemental Verified Counterclaim (the
w?gmfl]j[dYaex) assert two counts.236 Count I asserts a breach of contract by Simon
for triggering the call with knowledge that the default consideration was not
available, and that by failing to provide valid buy/sell notices Simon breached the
JV Agreements.

Count II seeks a declaratory judgment that the required

consideration in the applicable JV Agreements is Mills Units, and that Simon cannot
force KanAm to accept Simon Units. GYf=e k]]ck \YeY_]k Yjakaf_ ^jge Oaegfzs
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alleged breaches, litigation [gklk af[dm\af_ Yllgjf]qkz ^]]k hmjkmYfl lg l`] FR
Agreements, and interest.
I tried this matter over seven days, with the first five days occurring on May
16 through May 20, 2016, and the remaining two days on August 16, and August
17, 2016. The parties engaged in post-trial briefing, and a post-trial oral argument
was held on December 16, 2016. What follows is my analysis of the merits of the
hYjla]kz claims in light of the proof shown at trial.
III. ANALYSIS
Several issues remain to be decided in this post-trial decision. This is a
contract action. Therefore, the threshold inquiry is what are the terms of the
applicable contractsvl`] hYjla]kz JV Agreements? Specifically, what are the terms
of the buy/sell provisions?
These terms have previously been reviewed in this case. When ruling on the
hYjla]kz [jgkk-motions for summary judgment I found that:
[t]he JV Agreements unambiguously provide that the default
consideration when exercising the call is Mills Units meeting certain
criteria. However, these Agreements do not address the unavailability
of Mills Units due to a change in control or restructuring transaction.
Accordingly, I cannot conclude from this unambiguous language
whether the parties intended the call right to lapse if and when Mills
Units satisfying the contractual criteria became unavailable. Instead, I
must resort to extrinsic evidence to determine how the parties intended
to proceed in the circumstances in which they now find themselves.237
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I denied summary judgment because there was some evidence in the record that
KanAm considered Simon Units as contractually-compliant. Thus, I was not able to
w[onclude that the Defendants intended only to accept Mills Units, and, accordingly,
that the call right was meant to lapse when those Units became unavailable-x238 I
found that this, and other issues raised by the partiesz cross-motions for summary
judgment wj]imaj]W\X ^mjl`]j ^Y[lmYd \]n]dghe]fl lg Yk[]jlYaf l`] hYjla]k' afl]fl-x239
I explained l`Yl wo`]j] l`] [gfljY[l \g]k fgl Y\\j]kk l`] eYll]j af \akhml]+ l`] ?gmrt
eYq j]kgjl lg ]pljafka[ ]na\]f[] lg Yk[]jlYaf l`] hYjla]kz afl]fl+ km[` Yk l`] gn]jl
statements and acts of the parties, the business context, prior dealings between the
hYjla]k+ Yf\ gl`]j Zmkaf]kk [mklgek Yf\ mkY_] af l`] af\mkljq-x 240 Similarly, the
summary judgment decision in this matter left open Simonzs claim for breach of the
implied covenant of good faith and fair dealing for further factual development.241
The parties have created a full record at trial. The determinative question here
is whether there was ever a meeting of the minds between the parties about whether
Simon Units were a contractual substitute for Mills Units in the present
circumstances.
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Id.
Id. Those other issues included, at the time, whether KanAm demonstrated a contractual
indifference to the type of units it would receive, whether there was a special relationship between
KanAm and Mills such that Mills Units are unique and whether Mills and Simon Units are
materially different in terms of tax treatment and other risks. See id.
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This Memorandum Opinion first reviews the relevant extrinsic evidence in an
attempt to derive l`] hYjla]kz afl]fl and determine whether there was a meeting of
the minds regarding the unavailability of Mills Units. Next, I examine the arguments
raised under the substantial performance doctrine before turning to the equitable
issues raised by the parties. Finally, I address GYf=ezk ?gmfl]j[dYaek and the
appropriate relief under the circumstances present here.
A. The Contractually Required Buy/Sell Consideration
1. General Principles
I first examine the general legal principles applicable here. Plaintiffs (and,
with respect to the Counterclaim, Defendants/Counterclaim Plaintiffs) bear the
burden of proof, to demonstrate entitlement to relief by a preponderance of the
evidence.242 P`mk+ wLdYafla^^k+ Yk o]dd Yk ?gmfl]j[dYae-Plaintiffs, have the burden
of proving each element, including damages, of each of their causes of action against
each Defendant or Counterclaim-Defendant, as the case may be, by a preponderance
g^ l`] ]na\]f[]-x243 wLjgg^ Zq Y hj]hgf\]jYf[] g^ l`] ]na\]f[] e]Yfk hjgg^ l`Yl
something is mgj] dac]dq l`Yf fgl-x244 The burden with respect to the remedy of

242

See, e.g., In re Mobilactive Media, LLC, 2013 WL 297950, at *9 (Del. Ch. Jan. 25, 2013).
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specific performance of a contract is that a plaintiff must make a showing by clear
and convincing evidence.245
Delaware follows the objective theory of contracts. w>][Ymk] @]dYoYj]
adheres to the objective theory of contract interpretation, the court looks to the most
gZb][lan] af\a[aY g^ l`Yl afl]fl9 l`] ogj\k ^gmf\ af l`] ojall]f afkljme]fl-x246
P`]j]^gj]+ wWYX [gfljY[lzk ]phj]kk l]jek hjgna\] l`] klYjlaf_ hgafl af approaching a
[gfljY[l \akhml]-x247 Further, Delaware law requires that contracts are to be read as
a whole.248
I have already determined that the JVs unambiguously provide that Mills
Unitsvdefined as Units of Mills Partnership with certain characteristicsvare the
contractually required default consideration.249 However, where a contract is silent
on an issue, such as what was to happen upon the unavailability of Mills Units, the
?gmjl wmay resort to extrinsic evidence to ascertain the parties' intent.x250 Even
when reviewing extrinsic evidence, the text remains important. This Court will
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See In re IBP, Inc. Shareholders Litig., 789 A.2d 14, 52 (Del. Ch. 2001) (observing Delaware
dYo wj]imaj]k l`Yt a plaintiff demonstrate its entitlement to specific performance by clear and
convincing evidencex)246
Sassano v. CIBC World Markets Corp., 948 A.2d 453, 462 (Del. Ch. 2008) (citations omitted).
247
Ostroff v. Quality Servs. Labs., Inc., 2007 WL 121404, at *11 (Del. Ch. Jan. 5, 2007).
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Salamone v. Gorman+ 0/5 =-2\ 243+ 257 (@]d- 1/03) (wS`]f afl]jhj]laf_ Y [gfljY[l+ l`ak ?gmjl
yoadd _an] hjagjalq lg l`] hYjla]k' afl]flagfk Yk j]^d][l]\ af l`] ^gmj [gjf]jk g^ l`] Y_j]]e]fl+z
construing the agreement as a w`gd] Yf\ _anaf_ ]^^][l lg Ydd alk hjgnakagfk-x) (imglaf_ GMG Capital
Inv., LLC. v. Athenian Venture Partners I, L.P., 36 A.3d 776, 779 (Del. 2012)).
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Simon I, 2014 WL 4840443, at *14.
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Id. at *15 (citing Senior Hous. Capital, LLC v. SHP Senior Hous. Fund, LLC, 2013 WL
1955012, at *41 (Del. Ch. May 13, 2013)).
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enforce contracts to effectuate the intent of the parties as demonstrated through the
l]pl+ l`Yl ak+ wl`] afljg\m[lagf g^ ]pljafka[+ hYjgd evidence does not alter or deviate
^jge @]dYoYj]'k Y\`]j]f[] lg l`] gZb][lan] l`]gjq g^ [gfljY[lk-x251 When reviewing
the extrinsic evidence submitted, it should be reconciled, to the extent possible, with
the text of the contract. Generally, the hYjla]kz undisclosed and private views of a
contractzs meaning ware irrelevant and unhelpful to the Court's consideration of a
contract's meaning, because the meaning of a properly formed contract must be
shared gj [geegf-x252 OaeadYjdq+ o`]f w[gfka\]jaf_ ]pljafka[ evidence, the Court
should uphold, to the extent possible, the reasonable shared expectations of the
hYjla]k Yl l`] lae] g^ [gfljY[laf_-x253 Bmjl`]j+ wWaXn giving effect to the parties'
intentions, it is generally accepted that the parties' conduct before any controversy
`Yk Yjak]f ak _an]f _j]Yl o]a_`l-x254
Where there is an ambiguity or contractual silence on an issue the Court will
examine the extrinsic evidence presented by the parties wwhich may include
statements and conduct of the parties, business circumstances surrounding the
execution of the contract, any course of dealing between the parties, and any usage
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United Rentals, Inc. v. RAM Holdings, Inc., 937 A.2d 810, 835 (Del. Ch. 2007) (citation
omitted).
252
Id. (citations omitted).
253
Shareholder Representative Services LLC v. Gilead Sciences, Inc., et al., 2017 WL 1015621,
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254
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of trade or industry custom.x255 Finally, the Court should, wwhere possible, avoid an
interpretation that would render any provision illusory or meaningless.x256
2. The Partiesz Contentions
Oaegfzk hgkalagf, based on the evidence developed at trial, is that evidence
extrinsic to the JV Agreements demonstrates that by wMills Unitsx the contracts
really mean wIaddk Qfalk gj kaeadYj, including Simon Units.x Further, Simon argues
that its ability to call KanAezk afl]j]kl ak Y w^mf\Ye]flYd ja_`lx that the parties did
not intend to lapse.257

Simon observes that qualifying Mills Units became

mfYnYadYZd] \m] lg Iaddkz gof ^afYf[aYd \a^^a[mdla]k,258 and questions why KanAm
waited ^an] q]Yjk lg w^ajkl [geemfa[Yl] alk [mjj]fl hgkalagf-x259 Simon argues that
wGYf=ezk afl]jhj]lYlagf ]^^][lan]dq fmdda^a]k Oaegfzk [Ydd ja_`l+ Y j]kmdl fg hYjlq lg
l`] FR =_j]]e]flk afl]f\]\-x260 Further, Simon argues that there is no evidence
l`Yl l`] [Ydd ja_`l+ Yf\ Zmq.k]dd hjgnakagfk o`a[` Yj] Y w^mf\Ye]flYd Ykh][l g^ l`] FR
Agreements,x o]j] afl]f\]\ lg wkaehdq dYhk] a^ Iaddk Qfalk Z][Ye] mfYnYadYZd]-x261
KanAm relies heavily on the plain and unambiguous provisions in the JVs
specifying that Mill Units meeting certain requirements are the default currency.
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Delaware Exp. Shuttle, Inc. v. Older, 2002 WL 31458243, at *6 (Del. Ch. Oct. 23, 2002)
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Id. at 57 n.20.
259
Id. at 61.
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KanAm attempts to focus the scope of extrinsic evidence by pointing to the
wgh]jYlave JV A_j]]e]flkx Yf\ hgaflaf_ gml l`Yl only one of such wgh]jYlan]x
agreements ever included a reference to Simon Units.262 KanAm officials have
testified that their position is that Simon could exercise the call right but could not
w[gfkmeeYl] l`] ljYfkY[lagfx a^ GYf=e [`ggk]k lg j][]an] Iaddk Qfalk-263 That is,
al ak GYf=ezk hgkalagf l`Yl l`] [Ydd ja_`l `Yk fgl ]flaj]dq dYhk]\; l`]aj hgkalagf+
`go]n]j+ d]Y\k lg l`] [gf[dmkagf l`Yl l`] w[Ydd ja_`lx ak fg ja_`l+ Zml gfdq Yf
ghhgjlmfalq lg k]]c GYf=ezk Y_j]]e]fl lg k]dd alk afl]j]kl ^gj [Yk`- KanAm
contends that the parties are free to renegotiate the applicable buy/sell consideration,
and that the sole reason l`]j] `Yk Z]]f fg Y_j]]e]fl Yk lg wkmZklalml] fgf-cash
consideration [is] Z][Ymk] Oaegf j]^mk]\ lg Y\\j]kk l`] akkm]-x264
Ultimately, KanAm asserts that the factual record developed at trial
demonstrates that wthese sophisticated parties never mutually agreed to substitute
Oaegf Qfalk ^gj Iaddk Qfalk-x265 For the reasons below, I agree.
3. The Extrinsic Evidence
I now turn to an examination of the most relevant extrinsic evidence presented
by the parties. I find it helpful to group the extrinsic evidence presented in this
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litigation into four general time periods: first, l`] 088/zk Yf\ l`] initial agreements;
second, the events surrounding Simonzs exit in 2002; third, the events surrounding
Millsz ^afYf[aYd ljgmZd] Yf\ Oaegfzk j]lmjf naY alk FR oal` BYjYddgf in 2007; and
^afYddq BYjYddgfzk ]pal ^jge l`] FR af 1/01- AY[` oadd Z] reviewed in turn. When
reviewed as a whole the extrinsic evidence shows that the Plaintiffs have failed to
establish by a preponderance of the evidence that the parties mutually agreed to the
substitution of Simon Units for Mills Unitsvthat is, they have failed to show there
was ever a meeting of the minds.266
a. P`] 088/zk through 2002
As discussed in the factual background section, Ontario Mills, while not at
issue in this litigation, was the original template for certain of the JV Agreements at
issue here, including the original three JV Agreements where Simon and KanAm
were counter-parties: Arundel Mills, Concord Mills, and Grapevine Mills.
Additionally, three other JVs at issue in this litigation were formed during this period
between Mills and KanAm, in which Simon did not participate: Orange City Mills
in 1996, Katy Mills in 1998 and Colorado Mills in 2001.267
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While certain portions of the record are analyzed in more detail below, I also rely in this
determination on the factual background that I have laid out previously in this Memorandum
Opinion.
267
I note Simon admits the buy/sell provision in the agreements governing these three JV
Agreements generally mirror those in Grapevine, Arundel and Concord Mills and only reference
Mills Units. See, e.g.+ Oaegfzk Lgkl-Trial Presentation Slide 36. See also JX0041 § 11.3(d);
JX0050 § 11.3(d); JX0089 § 11.3(d).
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KanAm initially entered the Ontario Mills agreement with Mills as a counterparty; when Simon was later added to the Ontario Mills JV, the JV Agreement was
amended to reflect that circumstance.268 The amendment revised the buy/sell
consideration section to provide that the default consideration was to be two-thirds
Mills Units, and one-third Simon Units in the event the call was exercised.269
Additionally, the amendment added the description that such an exchange of units
was intended to be tax free under Section 721. The reason for the amendment to the
buy/sell consideration to include Simon Units was made clear by trial testimony:
Simon Units were required consideration in order for the Section 721 tax deferral
feature to function.270 >jYal`oYal] Yf\ DYeegf\+ GYf=ezk hjaf[ahYd f]_glaYlgjk,
testified that at the time of these negotiations the only real tax concern about
receiving Simon Ufalk oYk lg ]fkmj] l`Yl l`] ljYfkY[lagf wogmd\ _]l l`] kYe] kgjl
of tax deferral-x271 Nonetheless, the fact of the amendment demonstrates that, at this
klY_] Yl d]Ykl+ l`] hYjla]k \a\ fgl afl]f\ l`] l]je wIaddk Qfalkx lg e]Yf whYjlf]jk`ah
mfalk kaeadYj lg Iaddk+ af[dm\af_ Oaegf Qfalk-x
While the Ontario Mills JV Agreement contained a fixed percentage of Simon
to Mills Units as the call consideration, the subsequent agreements in Concord Mills,

268

See JX0025.
See id. at § 11.3(d).
270
Trial Tr. 945:19u946:14 (Hammond). See id. at 693:7u694:8 (Braithwaite).
271
Id. at 949:9u18 (Hammond). See id. at 679:13u23 (Braithwaite).
269

54

Grapevine Mills, and Arundel Mills provided that unit consideration would be paid
wjYlYZdq af hjghgjlagf lg l`] gof]jk`ah afl]j]klk.x272 The three agreements at issue
during this time period, however, did draw certain distinctions between Simon and
Mills Units, including the extra requirement that contractually-compliant Simon
Qfalk emkl w`Yn] l`] egkl ^YngjYZd] ja_`lk (af[dm\af_ j]\]ehlagf+ conversion,
registration and anti-dilution protection) . . .x of any units of Simon.273 However,
KanAm negotiators do not recall expressing any particular concern about receiving
Simon Units at that time.274 Similarly, no convincing evidence exists about why the
wegkl ^YngjYZd] ja_`lkx hjgnakagf oYk afk]jl]\ gfdq ^or Simon Units and not for
Mills Units. In other words, the inclusion of the most favorable rights provision for
Simon Units only indicates that the parties considered that Simon and Mills Units
were not necessarily equivalent, but does not explain why. The evidence also shows
that KanAm was willing to take solely the wZ]klx Oaegf Qfalk a^ Oaegf Zgm_`l gml
Mills.
Simon makes much of the fact that KanAm, at the time, impliedly agreed to
potentially accept only Simon Units; if Simon had bought out Mills, Simon Units
would have been the operative consideration.

Additionally, Simon points to

prospectuses distributed by KanAm to investors during this time that either do not
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mention the buy/sell currency at all,275 or, when they do so, do not draw a particular
distinction between Simon and Mills Units.276

KanAm asserts that any early

evidence of relative contractual indifference towards Simon Units is less relevant as
al oYk Yl l`] waf^Yf[qx g^ l`] NAEP andustry.277 Similarly, KanAm observes that the
contracts themselves show KanAm took care to specify only certain units of Simon
or Mills oal` kh][a^a[ imYdala]k wogmd\ hYkk emkl]j-x278
I find that the hYjla]kz course of conduct and other extrinsic evidence from this
period is largely unpersuasive. Simon has shown that there was, early on and at a
general level, contractual indifference by KanAm to receiving either Simon or Mills
Units. However, KanAm has also shown that when it agreed to accept Simon Units
during this time period, the parties modified the contracts to expressly so state, and
to provide what qualities the Simon Units had to have, including the most favorable
rights provisions. That is, the record from this period does not support the idea that
KanAm agreed to automatic substitution of any successor operating partner units, or
l`Yl l`] hYjla]k e]Yfl wIaddk Qfalk gj kaeadYjx o`]f l`]q kh][a^a]\ Iaddk Qfalk.
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b. Oaegfzk 1//1 Axit and the Subsequent Amendments
As discussed in the factual background section, in 2002 Simon exited three
JVs at issue here, Grapevine Mills, Concord Mills and Arundel Mills, after it reached
an impasse with Mills. These were the only KanAm/Mills JVs in which Simon had
an interest at the time. The exit was achieved via a wk`gl_mfx exit mechanism.
When Simon triggered the exit, it was not contractually clear who would remain in
the JVsvthat is, Simon named the price at which it would either buys Mills out or
k]dd alk afl]j]kl lg Iaddk+ Yl Iaddkz ghlagf-279
In the interim, before it became clear who would remain in the JVs,
Braithwaite of KanAm sent Oaegfzk ?AK+ @Yna\ Oaegf, a letter on March 4, 2002,
to inquire about the buy/sell consideration in the Ontario Mills JV Agreement.280
>jYal`oYal] af\a[Yl]\ GYf=e wogmd\ Z] afl]j]sted in discussing with [Simon] how
Section 11.3 of the Ontario Mills Agreement might be implemented if there has been
Y Zmq.k]dd Z]lo]]f Iaddk Yf\ Oaegf g^ qgmj afl]j]klk af KflYjag Iaddk+ H-H-?-x 281
The Ontario Mills agreement, unlike the other JVs actually at issue here, provided
for a fixed consideration ratio of one-third Simon Units and two-thirds Mills Units
upon exercise of the call. David Simon responded on March 5, 2002, stating that
following the exit o^ Oaegf gj Iaddk+ GYf=ezk ja_`l under the Ontario Mills
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agreement was lg j][]an] l`] YhhjghjaYl] mfalk wg^ o`a[hever of Mills or Simon
[remained] hYjlf]j-x282 Neither Braithwaite nor anyone else at KanAm responded
lg Oaegfzk ]phdYfYlagf g^ o`Yl O][lagf 00-2 ogmd\ e]Yf for Ontario Mills
following the shotgun buy/sell, nor was there further discussion.283
KanAm argues it did not respond because l`] akkm]+ lg >jYal`oYal]zk eaf\+
was mooted shortly after the letter exchange when he learned that Millsz
management had recommended Mills Y[imaj] Oaegfzk afl]jests.284 KanAm also
points out that, had the parties had a pre-existing understanding that Simon Units
would be automatically substituted ^gj Iaddk Qfalk+ >jYal`oYal]zk d]ll]j lg Oaegf
would have been unnecessary, and the question would never have been asked.285
Simon points to the exchange regarding Ontario Mills, Yf\ GYf=ezs silence in
response to Mr. Oaegfzk Ykk]jlagf l`Yl Oaegf Qfalk ogmd\ k]jn] Yk [mjj]f[q, as
strong evidence that KanAm was indifferent to the units it received so long as they
provided for non-recognition tax treatment.286 I find this exchange less helpful than
Simon does with respect to showing a meeting of the minds regarding the present
issues before me. First, Ontario Mills features a unique JV Agreement, with a fixed
exchange ratio not at issue in the JV Agreements here. I note that, with respect to
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the JV Agreements in issue, all references to Simon Units were subsequently
removed, as discussed below. Second, oal` j]kh][l lg Oaegfzk Yj_me]fl l`Yl
GYf=ezk kad]f[]vin response to Siegfzk ojall]f Ykk]jlagf l`Yl Oaegf Qfalk ogmd\
substitute for Mills Unitsv[gffgl]k GYf=ezk Y_j]]e]fl oal` gj af\a^^]j]f[] lg l`]
assertion, I am unpersuaded. T`] j][gj\ l]f\k lg kmhhgjl GYf=ezk egglf]kk
pointvthat no response was necessary in light of Braal`oYal]zk awareness that Mills
would acquire Oaegfzk afl]j]kl.
Instructive to the issue before mevwhether there was a meeting of the minds
regarding the effect of the unavailability of Mills Unitsvis what happened once
Simon exited the JVs. Mills and KanAm amended the governing documents to
remove references to Simon.287 On May 31, 2002, the Ontario Mills JV Agreement,
a project not at issue here, and the Grapevine Mills JV Agreement were amended to
delete references to Simon.288 Similarly, later in 2002, KanAm and Mills formed a
new partnership for Concord Mills.289 The Concord Mills JV Agreement, thereafter,
only makes reference to Mills Units, and provides that they are the default
consideration except if KanAm elected to receive cash or a mix of cash and units.290
The Arundel Mills JV Agreement underwent similar changes: first, the JV
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Agreement was amended to remove references to Simon,291 second a new
partnership document was executed for Arundel Mills in August 2004, and as with
Concord Mills, explicitly provided that Mills Units were the default buy/sell
consideration, and contained no reference to Simon Units.292
In sum, Simon was written out of all JV Agreements to which they were
previously counter-parties to KanAm, either through deletion of references to
Simon, or by new partnership agreements which do not provide for Simon Units.
The default consideration for each JV became Mills Units meeting certain
specifications. Unsurprisingly, Simon and KanAm disagree as to the significance of
these amendments. Simon admits Mills and KanAm acted to delete references to it
from the JV Agreements during this time period but asserts that the amendments
were simply weafakl]jaYd-x293 Oaegf ^mjl`]j Yj_m]k l`Yl wl`]j] is no evidence in the
record regarding the amendments to the JV Agreements in 2002 other than that they
g[[mjj]\x Yf\ l`Yl wKanAm is not entitled to a post-trial inference that these
amendments were intended to do anything more than remove references to Simon to
reflect its recent exit from the JVs-x294 GYf=ezk na]o, as stated through the
testimony of Braithwaite, is that the amendments took the issue of Simon Units as
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consideration off wl`] lYZd].x295 Further, Braithwaite testified that the amendments
reflect a decision post-2002 to not accept Simon Units.296 Similarly, KanAm asserts
the amendments and restated JV Agreements were not ministerial changes as they
evince a conscious choice to limit the appropriate consideration to Mills Units
meeting certain qualificationsvthat is, they address (af GYf=ezk na]o) an
w]kk]flaYd ]d]e]flx g^ l`] [gfljY[l Yf\ wl`]q j]^d][l af l`] [d]Yj]kl oYq hgkkaZd] l`Yl
Mills and KanAm intended to limit the non-cash consideration to Mills Units-x297
I find that the record tends to support KanAmzk hgkalagf j]_Yj\af_ l`] post2002 amendments, though not to the extent KanAm contends. To the extent those
contractual revisions k`]\ da_`l gf l`] e]Yfaf_ g^ wIaddk Qfalkx as the default
contractual consideration, and whether there was a meeting of the minds to accept
alternative consideration, the amendments tend to show the unambiguous language
means exactly what it saysvMills Units meeting specified requirements are the
proper consideration. To the extent these rather stale events are persuasive regarding
the JV Agreements in question, they indicate that KanAm thought it important to
denote what units could evoke its obligations in the event of a call. I note, in support
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of this interpretation of the evidence, that in 2006, in negotiating an unrelated
project, Mills requested that KanAm amend the buy/sell provision to allow for units
of any future UPREIT operating partner to substitute for Mills Units, a request which
KanAm declined.298
c. Oaegfzk 1//6 N]lmjf
Bgddgoaf_ Iaddkz ^afYf[aYd klruggles, the Simon-Farallon JV acquired Mills.
Simon, through its JV with Farallon, returned to the three projects at issue discussed
above. The parties failed to renegotiate or alter the buy/sell consideration provisions
to account for Simon-BYjYddgfzk entry, Yf\ Iaddkz ]pal- Thus, there are three JVs at
issue herevGrapevine, Concord, and Arundel Millsvfor which Simon Units were
(1) identified as tender for the call right and (2) then removed by amendment as
tender in favor solely of Mills Units when Simon exited. Those JVs, however,
retained Mills Units as tender when Mills dissolved and Simon, with Farallon,
became the counterparty.

The Simon-BYjYddgf FRzk Y[imakalagf g^ Iadls also

included three JVs at issue here to which Simon was not an original party,299 that is,
the projects which Simon declined to invest in originallyvColorado, Katy, and
Orange City Mills. The buy/sell consideration provisions in these agreements also
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See Trial Tr. 770:16u772:1 (Braithwaite); JX0206 at 18 (proposing revisions to Section 11.3 of
the Meadowlands agreement to state that Millsz successor so long as it was structured as an
UPREIT, with publicly traded stock weYq \]diver its operating partnership units or other available
k][mjala]k afkl]Y\ g^ PIHL Qfalk Yk [gfka\]jYlagf - - -x)299
See JX0170; JX0122; JX0155.
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called for Mills Units and were not revised despite the entry of the Simon-Farallon
JVvthere was silence regarding this issue.

While there is no smoking gun

demonstrating why such changes were not made, common sense, commercial
realities, and experience tends to support that such a negotiation of these provisions
could have been costly, time consuming, and uncertainvtherefore, the parties
consciously decided to avoid it. If the alterations were merely wministerialx as
Simon argues the 2002 deletions were, they could have been performed by a stroke
of a pen with no negotiation necessary; if this is true it is hard to understand why the
alterations failed to occur. I find the former propositionvthat both parties made
strategic decisions to avoid the issuevmore plausible.
The parties point to additional facts from this period as persuasive. Simon
hgaflk lg >jYal`oYal]zk f]_glaYlagfk oal` Yf Ydl]jfYlan] hgl]flaYd Y[imaj]j+
Brookfield, as evidence that KanAm was content accepting Simon Units.300 In
support of this argument Simon observes that Braithwaite affirmatively reached out
to Brookfield, an entity with which Mills reached a merger agreement before the
Simon-Farallon JV submitted a topping bid, and agreed to negotiate the issue of
successor consideration for the call right.

Braithwaite admits to reaching an

wY_j]]e]fl af hjaf[ahd]x on behalf of KanAm to negotiate in good faith with

300

See Oaegfzk Lgkl-Trial Reply Br. 15u16.
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Brookfield on this issue.301 Simon argues the reason for this negotiation was clear:
Brookfield, due to its entity structure (not an UPREIT), could not offer partnership
units in a tax-deferred way.302 =[[gj\af_ lg Oaegf+ GYf=ezk ^Yadmj] lg j]Y[` gml lg
Simon in a similar way is telling. To me, nothing about GYf=ezk oaddaf_f]kk lg
negotiate with Brookfield indicates an indifference to the consideration it would
receive, however. Next, in an appeal to equity, Simon points to GYf=ezk thensilence about what it now maintains was its positionvthat only Mills Units, and not
successor units, would evoke the call rightvand Simon asserts l`Yl l`] wemdlaZaddagf \gddYj ljYfkY[lagf oYk hja[]\x on the basis that the purchaser had an operative
call right.303
Braithwaite and KanAm were not the only parties with knowledge who were
silent, however. Millsz outside counsel, Willkie Farr & Gallagher, produced a
memorandum during this time period which indicated:
[o]f note, the joint venture agreements strictly call for the OP Units to
be those of [the Mills Partnership], and do not contain language
authorizing the use of similar OP-type securities in the event [the Mills
Partnership] no longer issues Units or ceases to exist as the result of a
Mills corporate restructuring or corporate-level transaction.304
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See Trial Tr. 775:10u776:18 (Braithwaite).
See Oaegfzk Lgkl-Trial Reply Br. 15u16.
303
Id. at 15.
304
JX0241 at 4 (emphasis added).
302
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Despite the plain language of the contract which resulted in this analysis, Mills did
not raise the issue directly with Simon. However, a Descriptive Memorandum
created by Mills, together with Goldman Sachs and J.P. Morgan and distributed to
potential acquirers (including Simon), hjgna\]\ l`Yl l`] wLml-call rights enable . . .
Mills to require KanAm to sell its interests to Mills for cash or partnership units of
Mills LP, ZOL JOUPJL UM JUTYPKLXHZPUT ZU IL SHKL PT 8HT.S`Y YURL KPYJXLZPUT ( ( ( (x305
Importantly, APSUT`Y general counsel also recognized that the JV Agreements
did not refer to Simon Units, and provided that the only non-cash consideration was
Mills Units.306 The internal legal team at Simon, and its outside counsel, knew that
the specified default consideration was Mills Units. Oaegfzk [mjj]fl ]phdYfYlagf ^gj
why it chose to proceed without resolution of this issue is, to me, unsatisfying;
Oaegfzk _]f]jYd [gmfk]d+ Ij- >Yjcd]q+ l]kla^a]\ l`Yl Oaegf oYk fgl [gf[]jf]\+
because KanAm had agreed to accept Simon Units in the past.307 If true, this was
unwise. I also note that Barkley directly discussed the issue with Mr. Simon during
the due diligence process surrounding the Simon-Farallon JV, but Simon still
decided not to raise and discuss the issue with KanAm at the time. 308 In short, it
appears each legal eye which read these contracts identified the issue. The decision
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JX0293 at 1, 88 (emphasis added).
Trial Tr. 291:7u292:18 (Barkley).
307
Id. at 292:16u293:7 (Barkley); id. at 302:22u306:17 (Barkley).
308
Id. at 311:16u312:14 (Barkley).
306
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to leave the issue open by all involved appears strategic and does not support a
finding of a meeting of the minds regarding an automatic substitution of Simon
Units.
The negotiation surrounding the Denver West JV Agreement, the only
agreement executed following Oaegfzs re-entry, is instructive. Simon initially
insisted that the buy/sell consideration be paid only in cash.309 A senior staff attorney
at Simon, Breeden, circulated an email with comments that cash needed to be paid
since wpayment in [Mills] units no longer works.x310 This comment appears to have
originated from Briaf SYjfg[c+ Oaegfzk O]fagj Ra[] Lresident for Acquisitions.311
Thus, at this time it is clear that there was no widespread or absolute understanding
within Simon itself that a reference to Mills Qfalk af Y FR =_j]]e]flzk Zmq.k]dd
provision actually meant Simon Units. During the discussion of the JV, KanAm
continued to negotiate the terms and seek some form of non-cash consideration, until
Na[c V][c]d+ Oaegfzk Ra[] Lj]ka\]fl g^ Ljgh]jlq IYfY_]e]fl, expressed his
frustration with delays over the negotiations regarding the buy/sell provisions.312
>jYal`oYal] j]khgf\]\ l`Yl l`]k] f]_glaYlagfk jYak]\ wem[` ZjgY\]j Yf\ ka_fa^acant
akkm]kx that the parties were trying lg Ynga\ ^gj l`] wkaehd]jx \]Yd l`Yl @]fn]j S]kl

309

Simon also initially took this position in 2008 during the Grapevine Mills refinancing.
JX0328 at 1.
311
See id.
312
JX0330 at 1u2.
310
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represented.313 Due to time pressures the Denver West agreement was signed with
cash as the only currency.
However, the parties ultimately executed a unifying side letter qualifying the
cash currency. The executed side letter provides that wif the parties agree, or it is
later determinedx l`Yl fgf-cash consideration would be payable with respect to an
existing JV, Colorado Mills, then that same non-cash consideration would apply to
Denver West.314 Prior to execution of the side letter, several drafts were circulated.
Early KanAm drafts included the following language: wa disagreement as to the form
of the non-[Yk` [gfka\]jYlagf mf\]j O][lagf 00-2x exists af[dm\af_ wo`]ther the
Units are to be units of [the Simon Partnership] instead of units of [the Mills
LYjlf]jk`ahX - - - -x315 Further, the draft provided that by entering the Denver West
Agreement KanAm w`Yk fgl oYan]\ Yfq g^ alk ja_`lk gj [dYaek Yk lg l`] ^gje g^ fgfcash consideration under Section 11.3 of any of the Limited Partnership Agreements
- - - -x316 Finally, the draft stated l`Yl wWlX`] hYjla]k `]j]Zq Y_j]] lg ]f_Y_] af _gg\
faith negotiations to resolve the disagreement as to the form of non-cash
[gfka\]jYlagf-x317 The executed side letter, however, removed the reference that the

313

Id. at 1.
JX0348 at 5. The parties do not dispute that this language simply means that if non-cash
consideration is payable in Colorado Mills, then that same non-cash consideration applies to
Denver West. See, e.g., Oaegfzk Lgkl-Trial Opening Br. 33u34.
315
JX0340 at 2.
316
Id. at 2u3.
317
Id. at 3.
314
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hYjla]k ogmd\ wY_j]] lg ]f_Y_] af _gg\ ^Yal` f]_glaYlagfk lg j]kgdn] l`] \akY_j]]e]fl
as to the form of non-cash conka\]jYlagfx o`a[` oYk af l`] ]Yjda]j [aj[mdYl]\ \jY^l
and, as set forth above, pegged the issue to resolution of the same issue in the
Colorado Mills JV.318
The reference in the final side letter to the consideration in the Colorado Mills
JV is telling, and the Denver West negotiations indicate strongly that there was not
a definitive agreement or common understanding reached between Simon and
KanAm regarding a substitute for Mills Units as non-cash consideration.319 As I
noted in the summary judgment opinion in this matter, the side letter suggests that
further negotiations were contemplated.320 There would be nothing to later wagreex
upon or wlater determinex if the parties understood at that time that the units called
for under the Colorado Mills agreement, to which the side letter was pegged, and
which, like all of the other JVs here provided for Mills Units, simply meant
wkm[[]kkgj mfalkx gj wmfalk kaeadYj lg Iaddk Units.x Further supporting the absence
of a meeting of the minds during this period, Yk Oaegfzk C]f]jYd ?gmfk]d l]kla^a]\+
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Compare JX0348 at 5 with JX0340. See JX0170.
See Trial Tr. 909:18u910:19 (Braithwaite). It is difficult to see what non-cash consideration
KanAm would be seeking at this time other than Simon Units. It is an irony of this case that in
this negotiation KanAm appears to have sought a modification to let it elect Simon Units, while
Simon sought to modify the call right to specify cash. If in fact KanAm was seeking Simon Units,
I find it nonetheless unhelpful to Simon. Simon declined to agree to provide Simon Units, rather
leaving the issue open by entering a side letter pegged to non-existent Mills Units.
320
Simon I, 2014 WL 4840443, at *16u17.
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there are no internal Simon communications indicating that Simon would provide
its units to KanAm if it exercised a call right under the JV Agreements.321
I next briefly address the non-contractual statements by KanAm during this
time period to investors and in audited financial statements, upon which Simon relies
in an attempt to show the parties intended and understood that Simon Units were
automatically substituted as consideration. Simon points to an October 9, 2007,
meeting in Dusseldorf, Germany (l`] w@mkk]d\gj^ I]]laf_x) where according to
Simon, KanAm communicated to certain investors and sales people that Simon Units
were the required non-cash currency following Millsz exit.322

The deposition

testimony of three investors and sales partners at the Dusseldorf Meeting supports
Oaegfzk Ykk]jlagf-323 Each alleges that Mr. von Boetticher, a KanAm principal and
former Mills board member, informed those at the Dusseldorf Meeting, essentially,
that there would be no changes to the exit mechanisms and that Simon Units would
be substituted.324 At trial, Mr. von Boetticher did not recall making such statements
to investors or any specifics of the meeting itself.325

321

Trial Tr. 258:12u14791/ (>Yjcd]q) (wMUESTION: And isn't it the case, sir, as we've talked
about in your deposition, that you cannot identify a single internal memorandum or e-mail at Simon
where Simon people said to each other during this period of time, from 2007 through and including
2012, yOaegf mfalk oadd Z] hjgna\]\ lg GYf=e mf\]j l`] bgafl n]flmj] Y_j]]e]flkz< =JOSAN9
E \gf'l j][Ydd l`]j] Z]af_ Yfql`af_ dac] l`Yl+ q]k-x); id. at 285:2u9 (Barkley).
322
See Oaegfzk Lgkl-Trial Opening Br. 36u39.
323
See id. (quoting depositions of Norbert Geisen, Reiner Michael Cramer, Jeorg Dudel).
324
See id.
325
See Trial Tr. 532:8u536:8 (von Boetticher).
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Next, Simon points to communications between Juergen Goebel, a KanAm
employee, and a KanAm investor, Albert Hoeller.326 Hoeller contacted Goebel and
inquired about the procedure for liquidation in the future in light of Simonzs entry.327
Goebel replied via email explaining, essentially, that nothing had changed, and that
if the buy/sell provisions were lja__]j]\ wl`] [gmfl]jnYdm] [would] be paid out in
[Yk` gj af l`] ^gje g^ Oaegf mfalk-x328

Simon argues this email is strong

contemporaneous ]na\]f[] g^ GYf=ezk understanding of the buy/sell provisions.329
Additionally, Simon points to GYf=ezk Ym\al]\ ^afYf[aYd klYl]e]flk
^gddgoaf_ Oaegfzk j]lmjf,330 which indicated that there was no impact on the KanAm
pYjlf]jk`ah Yf\ l`Yl l`] FR =_j]]e]flk wmf\]j []jlYaf [gf\alagfk eYq j]imaj] the
sale of [Kan=ezkX afl]j]klk-x331 KanAm made similar disclosures for several years,
from 2008 through 2012, before later updating the financial statements.332 KanAm
asserts that the above language simply reflects that Simon could still exercise the
call but KanAm retained the discretion to select units, and that it was simply a
w[gfk]jnYlan] hgkalagf YZgml o`Yl ea_`l Z] yj]imaj]\-zx333
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See Oaegfzk Lgkl-Trial Opening Br. 40u41 (citing JX0352).
See JX0352 at 3.
328
Id. at 1.
329
See Oaegfzk Lgkl-Trial Opening Br. 60 (citing JX0352); Oaegfzk Lgkl-Trial Reply Br. 21
(Yj_maf_ wWlX`] af^gjeYlagf [gfn]q]\ af Ij- Cg]Z]dzk ]eYad j]^d][l]\ GYf=ezk [gfl]ehgjYf]gmk
understandingx).
330
See Oaegfzk Lgkl-Trial Reply Br. 21u22.
331
See, e.g., JX0392 at 8u9.
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See, e.g., JX0370; JX0392; JX0399; JX0419; JX0467; JX0521 at 13.
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See Kan=ezk Lgkl-Trial Sur Reply Br. 30.
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The evidence Simon has put forward regarding the Dusseldorf Meeting, the
Goebel eeYad+ Yf\ GYf=ezs financial filings is some evidence that KanAm expected
that Simon could successfully call based on a tender of Simon Units. It does create
conflict in the record about whether it was mutually understood that Simon Units
were a viable tender in place of Mills Units. KanAm has asserted that these are
wjYf\ge [gee]flk _d]Yf]\ ^jge fgf-[gfljY[lmYd \g[me]flkx Yf\ l`Yl w[t]he
contracts+ Yl Ydd lae]k+ khgc] ^gj l`]ek]dn]k Yf\ k`gmd\ Z] ]f^gj[]\ Yk ojall]f-x334
While wrandom commentsx ak Yf gn]jklYl]e]fl+ the references are not so widespread
within KanAm as to convince me that KanAm had a corporate understanding that
Simon Units were acceptable tender, in light of the other evidence cited above.
Importantly, as KanAm observes, this information does not present a course of
dealing between two contractual parties,335 and there is no evidence in the record
that this information was relied on by Simon. Rather, during this time period, there
were no internal communications at Simon reflecting their understanding that Simon
Units were appropriate,336 let alone a reliance on the above statements. I find that
when viewed as a whole the extrinsic evidence during this time period, in light of
the unambiguous contractual terms, is insufficient to demonstrate that there was a
334

GYf=ezk Lgkl-Trial Answering Br. 6.
See GYf=ezk Lgkl-Trial Sur Reply Br. 27u28 (quoting Restatement (Second) of Contracts, §
223(1) wWYX course of dealing is a sequence of previous conduct between the parties to an agreement
which is fairly to be regarded as establishing a common basis of understanding for interpreting
their expressions and other conductx)336
See, e.g., Trial Tr. 258:12u258:20 (Barkley); id. at 285:2u9 (Barkley).
335

71

mutual intent, or meeting of the minds, between KanAm and Simon regarding the
automatic substitution of Simon Units.
d. BYjYddgfzk Apal Yf\ Oaegfzk =ll]ehl lg ?Ydd
Bgddgoaf_ Oaegfzk Zj]Yc mh oal` BYjYddgf+ l`] 1/01 =_j]]e]fl Yf\
Indemnity was reached between KanAm and Simon. Simon points to the 2012
Agreement as supportive of its position that Simon Units were substituted as the
appropriate buy/sell consideration despite the language of the contracts.337 KanAm
points out this agreement arose when Simon asked for Kan=ezk [gfk]fl j]_Yj\af_
its acquisition of Farallon, and in exchange agreed to indemnify KanAm against
losses. KanAm observes that there is no mention of the buy/sell provisions in the
indemnity agreement nor is there any evidence that the parties intended this
agreement to work such a change.338
I find the record supports KanAm regarding the 2012 Agreement. First, the
Agreement was presented initially to Kaf=e Zq Oaegfzk C]f]jYd ?gmfk]d+ who
advised that wWlX`]j] ogmd\ Z] fg [`Yf_]k j]imaj]\ lg ]paklaf_ n]flmj] Y_j]]e]flk
Yl hjgh]jlq d]n]d [gehYfa]k - - - -x339 Similarly there is no testimony in the record
that the parties understood or intended for such a substantial change to be worked to
the buy/sell consideration by the 2012 Agreement.
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In other words, the 2012

See Oaegfzk Lgkl-Trial Opening Br. 60u61.
See GYf=ezk Lgkl-Trial Answering Br. 36u37.
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JX0430 at 1; Trial Tr. 216:4u23 (Barkley); id. 225:1u5 (Barkley).
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Agreement hj]k]jn]\ ]paklaf_ [gfljY[l ja_`lk+ af[dm\af_ GYf=ezk ja_`l lg afkakl gf
a tender of Mills Units. The 2012 Agreement did not create new rights regarding
the call.
I next briefly address the circumstances surrounding the agreements under
which KanAm agreed to an extension of l`] Zmq.k]dd ]p]j[ak] h]jag\+ Yf\ Oaegfzk
eventual attempted call. When Simon first indicated its interest in exercising the
call, KanAm did not immediately raise its current position that it could insist on
Mills Units, and could thus l`oYjl l`] [Yddzk gh]jYlagf- KanAm did not raise this
issue to Simon until after it signed two extensions to the buy/sell window in 2012.
The call was not triggered that year, and in the fall of 2012 the Concord Mills JV
Agreement was amended; however, no change was made to the buy/sell provision.
During this period KanAm offered to renegotiate the buy/sell considerationv
including at an in-person meeting with Mr. Simon in 2013. Simon declined, and
ultimately initiated this suit while triggering the call provisions. I take from these
facts that KanAm, like Simon, was unsure of its ability to insist on Mills Units; it
does not demonstrate to me that the parties understood that Simon Units were an
agreed to substitute, therefore.
e. The Contractual Terms
In sum, the JV Agreements unambiguously provide for Mills Units meeting
certain specifications. There is insufficient extrinsic evidence to demonstrate, by a
73

preponderance of the evidence, that Simon and KanAm shared a mutual intent or
reached a meeting of the minds that, despite this unambiguous language, Simon
Units could satisfy the call right. No doubt, there has been gamesmanship and
strategic silence by both sides spanning their long relationship. While Simon Units
were initially contractually-compliant in the three original JVs to which KanAm was
an original partner with Simon and Mills, those agreements were amended or
restated to remove references to Simon Units. The three other JVs to which Simon
was not an original investor never mentioned Simon Units. When the SimonFarallon JV acquired Mills there was contractual silence regarding these provisions.
All sides knew consideration for the call was an unresolved issue, but failed to
bargain for a substitute tender. Compounding the problem, in the best chance to
address and fully settle the issue, Denver Westvthe only post-Simon-return JVv
Simon as well as KanAm punted on the issue. Unfortunately for Simon, I must
therefore enforce the Agreements as written. Absent a showing of mutual intent
regarding the substitution of Simon Units, I cannot add an additional term to the
unambiguous contractual provisions.
Before leaving a discussion on the meaning of the Agreements, I note that one
of the JV Agreements at issue here, Orange City, includes what the parties have
identified as unique language relating to successor interests and the substitution of
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successor units as the proper buy/sell consideration.340 Simon was not an initial party
to the Orange City JV,341 but became a party following its acquisition of Mills. Like
the other JVs at issue, Orange City provides that the default consideration in the
event of a call is Mills Units meeting certain specifications.342 However, the
\]^afalagf g^ wIaddkx gj wPIHLx343 in this JV Agreement was not like the others.
Specifically, Section 11.2 of the Orange City JV Agreement contains a clause that
defines Mills as follows9 w[Mills] (which term, for purposes of this Section 11.2 and
Section 11.3 shall be deemed to include Mezz II GP LLC and any other Mills
Partners)-x344 The JV further \]^af]k Iaddk LYjlf]jk Yk ^gddgok9 wIaddk LYjlf]j(k)9
Collectively, [Mills] and Mezz II GP LLC and their respective Affiliates, successors
and/or assigns who or which become Partners in accordance with this
=_j]]e]fl-x345

Finally, the buy/sell consideration provision in Section 11.3

hjgna\]k l`Yl9 wWaX^ [Mills] is the Offeror . . . unless [KanAm] elects to receive cash,

340

See Post-Trial Oral Argument Tr. 96u97 (aj_maf_ gf Z]`Yd^ g^ GYf=e l`Yl wl`] ^Y[l l`Yl al'k af
one and not in the others doesn't mean I take it from this one and read it into all the others. It tells
me that they agreed in this one to this provision and affirmatively did not agree in any other
agreement to that term. . . . the language that exists in Orange that does not exist in any of the other
joint ventures, and Simon never asked to have it includedx); Oaegfzk Lgkl-Trial Opening Br. 17
n.9 (identifying the unique language in the Orange City JV Agreement).
341
See JX0155.
342
Id. at §§ 11.3(d), 11.3(f).
343
P`] KjYf_] ?alq FR =_j]]e]flzk k`gjl l]je ^gj P`] Iaddk LYjlf]jk`ah ak wPIHLxvfor clarity
E `Yn] kmZklalml]\ wWIaddkXx ^gj wPIHLx o`]f imglaf_ l`] FR =_j]]e]fl344
JX0155 § 11.2(a) (emphasis added).
345
Id. at § 1.39 (emphasis added); id. Yl s 0-1 (\]^afaf_ =^^adaYl]+ wWoXal` j]kh][l lg Yfq L]jkgf+ Y
Person who, directly or indirectly, controls, is under common control with, or is controlled by, that
L]jkgf+x oal` [gfljgd e]Yfaf_ wl`] hgkk]kkagf+ \aj][ldq gj af\aj][ldq+ g^ l`] hgo]j to direct or
cause the direction of the management and policies of such Personx)-
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the Buy/Sell Price shall be paid in full in [Mills] [U]nits of limited partnership . . .
-x346 Mills Units is not a separately-defined term. In other words, uniquely with
respect to the JV Agreements at issue, under this Orange City Agreement, successors
of Millsvlike Simonvare specifically included in the definition of Mills, and thus
wPIHL WIaddkX Qfalkx af[dm\]s units of any successor of Mills (so long as they
otherwise possess the requisite characteristics, including liquidity and tax avoidance,
required of compliant Mills Units).
Under this contractual language, Simon points out that, as the successor to
Iaddk+ Yf\ naY O][lagf 00-1zk eg\a^a]j g^ l`] \]^afalagf g^ w[Mills]x ^gj O][lagfk 00-1
and 11.3, its units are eligible to be explicitly contractually-compliant. As a result,
Simon attempts to make a universal point; it asserts that, since KanAm appears to
have been indifferent to accepting successor operating partnership units in the
Orange City Mills JV, it must be indifferent generally, and I should construe all of
the JV Agreements consistent with Orange City Mills. I find the opposite. The fact
that KanAm and Mills bargained for successor units to be tender in one JV
Agreement makes more significant the fact that they omitted the same provision in
the other Agreements. Moreover, in another JV negotiation not at issue here, Mills
sought a similar provision, which KanAm rejected.347

346
347

Id. at § 11.3(d).
See Trial Tr. 770:16u772:1 (Braithwaite); JX0206 at 18.
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KanAm, for its part, argues that the definition of Mills to include successors
we]Yfk gfdq l`Yl Simon as a successor to [the Mills Partnership] can exercise the
rights that [the Mills Partnership] had; it does not change the specified consideration
^jge Iaddk Qfalk lg Oaegf Qfalk-x348 I disagree. The parties to the Orange City JV
could have, but did not, separately define Mills Units. They could have, but did not,
provide that, notwithstanding that Mills is defined as Mills and any successors for
the purposes of the buy/sell provision+ wIaddk Qfalkx excluded successor units.349
I construe the Orange City JV Agreement as follows: Simon as a successor is
lg Z] [gfkljm]\ Yk wPIHLx WwMillsxX; and its units, if otherwise contractuallycompliant, are effective Mills Units, which are contractual tender for the call for
GYf=ezk afl]j]kl af l`ak FR. In support of this finding I note the broad modifier to
the Mills definition is located directly within the Article of the JV Agreement
covering transfers. The only question remaining is whether Simon, once read into
the agreement per the definition, can offer compliant units pursuant to Section
00-2(^)- O][lagf 00-2(^) hjgna\]k l`Yl9 wWYXfq Qfalk j][]an]\ Zq [KanAm] pursuant

348

GYf=ezk Lgkl-Trial Answering Br. 56 n.204. See Post-Trial Oral Argument Tr. 96 (arguing
on behalf of KanAm that wl`] dYf_mY_] \g]kfzl ljY[cx lg Y kmZklalmlagf g^ Oaegf Qfalk ^gj Iaddk
Units).
349
I note that certain other JV Agreements without the broader definition present in Orange City
hjgna\] af l`]aj [gjj]khgf\af_ hYqe]fl hjgnakagfk l`Yl w[a]fq PIHL Qfalk j][]an]\ - - - -x jYl`]j
l`Yf l`] w[a]fq Qfalk j][]an]\ - - - -x dYf_mY_] hj]k]fl af l`] KjYf_] ?alq FR- Compare JX0155 §
11.3(f) with JX0152 § 11.6(f); JX0170 § 11.3(f). That is, unlike with other JVs, the payment
provision in Section 11.3(f) of Orange City omits the direct reference to TMLP Units, indicating
that successor units were contemplated.
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to this Section 11.3 shall have substantially the same rights (including redemption,
conversion, registration and anti-dilution protection) as attached to units issued in
connection with the formation transactions of [Mills Partnership] and Mills Corp . .
- -x350 The majority of the briefing in this matter did not focus on this narrow issue.
The evidence at trial made clear that there are differences, from GYf=ezk
perspective, between Simon and Mills Units. The parties differ as to the materiality
of those differences. To be compliant, however, successor units in the Orange City
JV need not be identical to any particular Mills Units; they only need to provide
substantially the same rights in the four delineated areas.
Simon asserts that both parties agree these narrower requirements are met with
respect to Simon Units.351 While the record as it has been presented tends to support
this assertion,352 in light of the absence of an explicit focus on this issue I will permit
the parties to submit supplemental memoranda referencing the record on this issue
if a stipulation cannot be reached as to whether compliant successor units have been
tendered with respect to the Orange City JV.353

350

JX0155 § 11.3(f).
See Oaegfzk Lgkl-Trial Reply >j- 22 (Ykk]jlaf_ l`Yl wWlX`] hYjla]k Y_j]] l`Yl Oaegf Qfalk kYlak^q
[the tax deferral] central purpose and are indistinguishable with respect to redemption, conversion,
registration, and anti-dilution u the only other characteristics of units identified in the buy/sell
provisionsx)352
See, e.g., Trial Tr. 1168:4u1169:15 (Fick); id. at 1275:10u1276:1 (Croker).
353
I note my commentary here is limited only to these particular factors.
351
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B. The Material Breach Doctrine
I next turn to a discussion of the doctrine of material breach. Simon argues
l`Yl wW]Xn]f a^ l`] ?gmjl o]j] lg ^af\ l`Yl l`] ]pljafka[ ]na\]f[] \g]k fgl k`go l`Yl
the parties intended for the call right to be operative under the present circumstances,
GYf=ezk ]^^gjl lg ]k[Yh] alk gZda_Ylagfk af\]h]f\]fldq ^Yadk Z][Ymk] Oaegfzk
willingness to deliver the buy/sell price in cash or Simon Units is not a material
breach of the JV Agreements thYl ogmd\ ]p[mk] GYf=ezk h]j^gjeYf[]-x354 Oaegfzk
argument is perhaps better stated as that it stands ready to substantially perform, and
l`mk E k`gmd\ kh][a^a[Yddq ]f^gj[] GYf=ezk j][ahjg[Yd gZda_Ylagf lg k]ddNonetheless, I will in this discussion refer lg Oaegfzk hgkalagf Yk gf] g^ wfgfeYl]jaYd Zj]Y[`-x GYf=e+ ^gj alk hYjl+ Ykk]jlk l`Yl l`] Zmq.k]dd hjgnakagfk Yj]
contractual options to purchase and pursuant to Delaware law are to be strictly
construed.355 Further they assert that kh][a^a[ [gfljY[lmYd w\]^Ymdl hjgnakagfkx af l`]
JV Agreements bar the doctrine of substantial performance.356
I first note that the call provision operates as an option; Simon has the right to
hmj[`Yk] GYf=ezk afl]j]kl af ]Y[` JV at certain contractually-provided times. The
price to be paid is pegged to appraised value, and must be paid (absent an election
by KanAm to take cash) in the equivalent value of units of the Mills Partnership. In

354

Simon Post-Trial Opening Br. 64.
GYf=ezk Lgkl-Trial Answering Br. 51u52.
356
Id. at 52u53.
355
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order to trigger its right to purchase, Simon must comply with the conditions set
forth in the contract. Specific performance of an option contract requires strict
adherence to these conditions. E ^af\ Oaegfzk argument that it is not in material
breach to be inapposite. Having failed to satisfy the conditions for the call, it cannot
enforce the contract, as contractual provisions in option contracts are construed
strictly. Moreover, specific contract language reinforces the pointvthe notice of the
call, per the JV Agreements, is voidable absent compliance with the conditions
necessary to compel the sale. My reasoning is explained in more detail below.
Oaegfzk Yj_me]fl l`Yl al ak fgl af eYl]jaYd Zj]Y[` lmjfk gf Y \g[ljaf] \]ka_f]\
to prevent a non-material deviation from the requirements of a contract from
depriving a party of its expectations thereunder. Stated simply, it is a doctrine to
prevent oppression through fortuity. Generally, under Delaware law, a breach will
Z] \]]e]\ eYl]jaYd a^ wlgm[`]k l`] ^mf\Ye]flYd hmjhgk] g^ l`] [gfljY[l Ynd defeats
l`] gZb][l g^ l`] hYjla]k af ]fl]jaf_ aflg l`] [gfljY[l-x357 If a breach is not material,
performance by the injured party is generally not excused and refusal to perform by
the injured party may itself constitute a breach.358 That is, wY kda_`l breach by one
party, while giving rise to an action for damages, will not necessarily terminate the

357

Preferred Inv. Servs., Inc. v. T & H Bail Bonds, Inc., 2013 WL 3934992, at *11 (Del. Ch. July
24, 2013) (citations omitted).
358
See BioLife Sols., Inc. v. Endocare, Inc., 838 A.2d 268, 278 (Del. Ch. 2003).
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gZda_Ylagfk g^ l`] afbmj]\ hYjlq lg h]j^gje mf\]j l`] [gfljY[l-x359 The question of
whether a breach is material sufficient to justify non-performance entails a factspecific weighing analysis.360 To determine whether a breach is material, Delaware
courts have looked to the factors provided by Section 241 of the Restatement
(Second) of Contracts.361 The Restatement factors are as follows:
(a) the extent to which the injured party will be deprived of the benefit
which he reasonably expected;
(b) the extent to which the injured party can be adequately compensated
for the part of that benefit of which he will be deprived;
(c) the extent to which the party failing to perform or to offer to perform
will suffer forfeiture;
(d) the likelihood that the party failing to perform or to offer to perform
will cure his failure, taking account of all the circumstances including
any reasonable assurances; and
(e) the extent to which the behavior of the party failing to perform or to
offer to perform comports with standards of good faith and fair
dealing.362
The parties spent much time at trial on this issue, establishing by evidence the
similarities and differences between Mills and Simon Units, which I summarize
briefly below. As stated above, among the prime concerns of KanAm is that the
consideration provide tax benefits as well as liquidity for its members. Simon Units,

359

Id. (citations omitted).
See id.
361
See, e.g., id.
362
Restatement (Second) of Contracts § 241 (1981).
360
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I note, do provide liquidity and are congruent, but not identical, with respect to tax
consequences and risks.
Both Simon and Mills were structured as umbrella partnership real estate
afn]kle]fl ljmklk (wQLNAEPSx)- P`ak ]flalq kljm[lmj]+ ^gj Zgl` Oaegf Yf\ Iaddk+
facilitated liquidity and tax benefits. As an UPREIT, Simon could provide limited
partnership units of the Simon Partnership (Simon Units) that were redeemable for
cash or stock. The assets themselves, the interests in the properties, were held at the
partnership level. Upon redemption, the distributed Simon Units could convert into
either cash or publicly traded stock of the parent REITvSimon Corp. This process
would generally permit a counterparty in a JV to secure non-recognition tax
treatmentvthat is, generally speaking, an exchange of an interest in a JV for such
units is not a taxable event under the United States tax code.363 Iaddkz ]flalq kljm[lmj]
generally mirrored that of Simon, it offered units of Mills Partnership (Mills Units)
that were redeemable and upon redemption could convert into publicly traded shares
of Mills Corp.364 Thus, at a general level the operation and purpose of Mills Units
and Simon Units was similar.

363
364

See Trial Tr. 154:5u155:3 (Simon).
See id.
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Simon and Mills as entities, however, were distinct in terms of size, portfolio
composition,365 and their historical relationship to KanAm. The record supports that
KanAm investors had a level of familiarity with Mills which they did not possess
oal` Oaegf- GYf=e [gfljaZml]\ Ykk]lk lg Iaddk Yl Iaddkz af[]hlagf- Daklgja[Yddq+
KanAm had a large ownership stake in Millsvup to 41% at the time of the original
Mills IPO; thus, the record supports a finding that when KanAm bargained to receive
Mills Units, it had some reasonable expectation that it could influence the actions of
Mills. Additionally, for almost two decades KanAm had three representatives on
Iaddkz >gYj\+ o`a[` ]naf[]k Y kh][aYd YZadalq lg egfalgr and participate in Mills that
did not exist with Simon. Mills, as a smaller entity, had a higher proportion of
projects that were core to its business and unlikely to be sold, which sales themselves
could trigger negative tax consequences.366 Simon, on the other hand, had a strategy
g^ wY__j]kkan]dq j][q[daf_ [YhalYdx o`a[` e]Yfk l`]q o]j] egj] dac]dq lg ]pal FR
projects, an event which could trigger tax consequences.367 Further, empirically,
o`]f _an]f l`] [`Yf[] mhgf Oaegfzk j]-entry, only a small minority of KanAm
investors elected to exchange their Mills Units for Simon Units. 368 KanAm asserts

365

I note that the investments were generally in specific projects, however, upon conversion the
ZjgY\]j hgjl^gdag ogmd\ Z] j]d]nYfl Z][Ymk] Y hYjla[mdYj mfal gj klg[czk nYdm] ogmd\ Z] la]\ lg l`]
broader portfolio.
366
See Trial Tr. 389:14u17 (Foxworthy) (testifying that were Mills to lose certain of the JVs at
akkm] `]j]+ al ogmd\ `Yn] Z]]f wY terrible infringement of their franchisex); FT/502 Yl 36367
See Trial Tr. 107:8u108:14 (Simon).
368
See Pretrial Stip. 14; Trial Tr. at 1016:23u1018:24 (Hammond).

83

that its contracts did not reflect an agreement to put its tax and economic destiny in
the hands of the larger, and less familiar, Simon Entities. Simon points out, however,
that none of this alleged unique relationship was disclosed contemporaneously to
KanAm investors when it entered certain JVs that provided for both Mills and Simon
Units.369
The evidence indicates that payment in Simon Units could result in
administrative and tax consequences for KanAm and its investors, beyond those
inherent in Mills Units.370 If so, the injury to KanAm, for the most part, is not
calculable ex ante, as the tax consequences are in the form of heightened tax risks
that would depend on later determinations by regulatory authorities or actions by
Simon.371 Bgj ]pYehd]+ C]jeYf j]_mdYlgjk ogmd\ dggc lg Oaegfzk approximately
600 US based LLCs and apply a multi-^Y[lgj l]kl lg ]Y[` HH? ^gj wghY[alq+x Y
finding of which would trigger additional tax consequences.372 KanAm observes
that German tax authorities have already reviewed certain joint tax filings of KanAm
and Mills, on the other hand, and accepted the classifications of taxation provided.373

369

See Oaegfzk Lgkl-Trial Reply Br. 34u24- GYf=e [`Ydck l`ak mh lg Z]af_ Y wkaehd] geakkagfx
Yf\ Ykk]jlk l`]k] w088/k klYl]e]flk \g fgl j]dYl] lg l`] gh]jYlan] FR =_j]]e]flk-x GYf=ezk LgklTrial Sur Reply Br. 38.
370
I note that there was not a similar services agreement reached between Simon and KanAm, in
contrast to the services agreement between KanAm and Mills discussed in the factual background
section. See Trial Tr. 1018:15u22 (Hammond).
371
See generally JX0614.
372
See, e.g., Trial Tr. 1358:10u1359:16 (Riha); id. at 1366:7u1368:8 (Riha).
373
See JX0614 at 19.
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Similarly, KanAm argues that if Simon were to add 6,000 German investors as
limited partners further tax risksvarising from potential classification as a publiclytraded-partnershipvwould be triggered.374
In rebuttal, Simon points out that the only relevant tax protection actually
contained in the JV Agreements is non-recognition tax treatment pursuant to Section
610+ Yf\ Yj_m]k l`Yl GYf=ezk hjg^]kk]\ [mjj]fl [gf[]jf YZgml l`]k] Y\\alagfYd lYp
risks is litigation-driven.375 Simon observes that none of the tax risks now raised in
litigation were communicated to KanAm investors via the prospectuses issued when
Simon was a counter-party, and that KanAm did not bargain for the protections they
now seek.376 Simon also observes that its units provide the requisite liquidity,
conversion, and redemption qualities specified in the JV Agreements.
Finally, for the reasons laid out in painful detail in the factual background and
extrinsic evidence analysis above, the record is unhelpful to Simon with respect to
the equitable considerations under the Restatement analysis. Simon will not be
deprived of a reasonable expectation of a benefit; the problem of the appropriate
call-right tender was known by Simon from the time of the Simon-Farallon JV, and

374

See GYf=ezk Lgkl-Trial Answering Br. 70 (citing JX0613 at 71u80).
See Oaegfzk Lgkl-Trial Reply Br. 33 (arguing Simon Units satisfy the tax deferred central
hmjhgk] Yf\ Yj] waf\aklaf_mak`YZd]x oith respect to the other listed characteristics).
376
Id. at 34. Simon also denies that such tax risks are legitimate.
375
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it chose to roll the dice rather than negotiate the issue. Bgj kaeadYj j]Ykgfk+ GYf=ezk
position is equitably weak.
The foregoing recitation should demonstrate that a determination of the
materiality of the difference between Simon and Mills Units, from the point of view
of the parties under the factors discussed above, is an issue both fact-intensive and
difficult. Here, however, I need not reach a conclusion under the material breach
doctrine, as under the terms of the contracts, I find the analysis inapt.377
The call right functions as an option. KanAm has contractually agreed to sell
its interest in each JV to Simof+ Yl Oaegfzk ghlagf+ af ]p[`Yf_] ^gj Y fmeZ]j g^
Iaddk Qfalk lg Z] \]l]jeaf]\ Zq l`] YhhjYak]\ nYdm] g^ GYf=ezk afl]j]kl at the time
sold. Regarding option contracts, the treatises indicate that precise compliance with
the terms of the option is required before the sale is enforced. The doctrine of nonmaterial breach (or substantial compliance) is generally inapplicable to option
contracts because a true forfeiture is not involvedveach party retains its original
interestvand the oneusided nature of such contracts, if not strictly construed, could
allow, in effect, unilateral modification. As Williston on Contracts states:
[w]hen the optionee decides to exercise its option, it must act
unconditionally and according to the terms of the option . . . . Nothing
377

I note, in any event, were I to invoke the doctrine, it is exceedingly difficult for me to see how
providing consideration not in the form bargained for under the terms of the applicable contracts,
between sophisticated parties, would not be a material breach. With respect to the buy/sell
provisions, the nature of the consideration is naturally material; it is the gravamen of the
agreement.
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less than an unconditional and precise acceptance will suffice unless
the optionor waives one or more of the terms of the option. . . . Because
the option itself affords the offeree protection against the offeror's
inconsistent action, the general attitude of the courts is to construe the
attempt to accept the terms offered under the option strictly. The
problem of a potential forfeiture does not enter into the matter.378
The Restatement (Second) of Contracts is similar:
[d]espite equity's dislike of forfeitures, . . . requirements governing the
time and manner of exercise of a power of acceptance under an option
contract are applied strictly. It is reasoned that any relaxation of terms
would substantively extend the option contract to subject one party to
greater obligations than he bargained for.379
Here, KanAm bargained for Mills Units. To the extent I treat the call right as
an option, deviation from the terms of the offer cannot be excused as a non-material
breach. Simon argues strenuously that it would be unfair to treat the call right as a
simple option. It rightly points out that I must read contracts as a whole, and that
the call right is but a bargained-for portion of a larger contract; it argues that it has
already performed under the contract and that it will be denied the full benefit of its
bargain if the call can only be consummated with non-existent Mills Units. Treating
a call right imbedded in a larger contract with other reciprocal obligations as an
option is problematic, as Simon points out. The record indicates that the right to buy
gml [gmfl]jhYjla]k Yk l`] hjgb][lk eYlmj] oYk Yf aehgjlYfl hYjl g^ l`] FRk- Oaegfzk

378

1 WILLISTON ON CONTRACTS § 5:18 (4th ed. 2006) (footnotes omitted).
Restatement (Second) of Contracts § 25, Rpt. Note cmt. d (2008). See Liberty Prop. Ltd. P'ship
v. 25 Massachusetts Ave. Prop. LLC, 2008 WL 1746974, at *17 n.75 (Del. Ch. Apr. 7, 2008)
(quoting id.).
379
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contentions would be more persuasive here, however, if a reasonable expectation of
Simon was that Simon Units would be accepted by KanAm. The record, however,
shows that Simon was aware that at least an issue existed with respect to proper
consideration, yet elected to proceed with the JVs regardless.
Treatment of the call under these particular JV Agreements as an optionv
acceptance of which must be strictly construedvfinds support in the provisions of
the JV Agreements themselves. The contracts at issue require strict compliance with
the buy/sell provisions in order to consummate the call. P`] w\]^Ymdl hjgnakagf+x
which is contained in each agreement at issue,380 hjgna\]k l`Yl wif at the time of
Closing, either party fails to perform as required, then and in such event the nonbreaching party shall have the right to void the Buy/Sell Notice attributable thereto
or to pursue any rights at law or in equity (including without limitation, instituting a
suit for specific h]j^gjeYf[])-x381 As I have already found, the Plaintiffs have failed
to show by a preponderance of the evidence that there was a meeting of the minds
with respect to Simon Units being contractually-compliant substitute units. Rather,
the contracts unambiguously require tender of Mills Units meeting certain

380

See JX0027 § 11.3(e)(iv); JX0122 § 11.3(e)(iv); JX0120 § 11.3(e)(iv); JX0152 § 11.6(e)(iv);
JX0155 § 11.3(e)(iv); JX0170 § 11.3(e)(iv); JX0342 § 11.3(e)(iv).
381
JX0152 § 11.6(e)(iv) (emphasis added). I note that while Simon asserts that this section alone
is insufficient to void the buy/sell notices absent a showing of material breach, it relies on the
second clause of this section in support of its Yj_me]fl l`Yl l`ak [gfljY[lmYd hjgnakagf wYdgf] ak
sufficienlx lg _jYfl kh][a^a[ h]j^gjeYf[]- See Oaegfzk Lgkl-PjaYd Kh]faf_ >j- 64; Oaegfzk LgklTrial Reply Br. 47.
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specifications. The Plaintiffs are trying to perform the contract by offering noncompliant Simon Units. Simon has therefore failed to perform as required under the
JV Agreements, and the bargained-^gj hjgnakagf l`Yl a^ wat the time of Closing, either
party fails to perform as required, then and in such event the non-breaching party
shall have the right to void the Buy/Sell Notice attributable thereto - - -x `Yk Z]]f
triggered.382
KanAm has a contractual right to void non-compliant notices pursuant to the
JV Agreements. Enforcement of the call right under the doctrine of non-material
breach would render this bargained-for contractual right surplusage. Stated another
way, the non-breaching party always has a right to avoid performance in the event
of a material breach. If the contractual right to void the buy/sell notice simply meant
KanAm may avoid closing only in the event of a material breach, it would do no
actual work in the contract. A fair reading of this provision is that in the event a
party fails to comply with the requirements to exercise the buy/sell provision, the
non-breaching party can void the notice. I find GYf=ezk Ykk]jlagf l`Yl km[` Y
provision was put into these contracts, at least in part, to avoid a wclose ]fgm_`x
argument persuasive.
BafYddq+ E hYmk] lg Zja]^dq Y\\j]kk Oaegfzk j]im]kl]\ j]da]^- P`] Y_j]]e]flk
in question were to conduct joint ventures. The call right gives Simon the right to

382

See JX0152 § 11.6(e)(iv) (emphasis added).
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buy out its counterparty for a specific consideration at a specific time. Simon seeks
specific performance of that contractual right to purchase the KanAm interests, with
Simon Units or cash, thereby forcing KanAm out of the JVs.383
In order for equity to force KanAm to sell, Simon must demonstrate that it has
complied with the contract and is able to perform. Delaware courts will specifically
]f^gj[] Y [gfljY[l gfdq a^ l`] hYjlq k]]caf_ j]da]^ ]klYZdak`]k l`Yl w(0) Y nYda\+
enforceable, agreement exists between the parties; (2) the party seeking specific
performance was ready, willing, and able to perform under the terms of the
agreement; and (3) a balancing of the equities favors an order of specific
h]j^gjeYf[]-x384

Bmjl`]j+ wWlXhe decision as to the availability of specific

h]j^gjeYf[] j]klk oal`af l`] kgmf\ \ak[j]lagf g^ l`ak ?gmjl-x 385 Additionally,
wkh][a^a[ h]j^gjeYf[] WakX Yf ]pljYgj\afYjq j]e]\q+ fgl lg Z] YoYj\]\ da_`ldq+x Yf\
Y whYjlq k]]caf_ kh][a^a[ h]j^gjeYf[] emkl prove by clear and convincing evidence
that she is entitled to specific performance and that she has no adequate remedy at
dYo-x386

383

While enforcement of the contract specifically is the primary relief requested, I note that Simon
has also pursued damages on the theory that Simon Units are contractually-compliant and that by
refusing to accept them and exit the JVs, KanAm breachedvit seeks restitution for distributions
after the attempted exercise of the call.
384
BAE Sys. Info. & Elec. Sys. Integration, Inc. v. Lockheed Martin Corp., 2009 WL 264088, at
*7 (Del. Ch. Feb. 3, 2009) (citations omitted).
385
Id. (citation omitted).
386
Halpin v. Riverstone Nat'l, Inc., 2015 WL 854724, at *5 (Del. Ch. Feb. 26, 2015) (citations
omitted) (emphasis added).
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As detailed above, Simon was not capable of performing under the terms of
the agreementsvit failed to provide the contractually required currency. Further, in
light of its knowledge of, but failure to address, the issue of consideration in the JV
Agreements, Simon would find difficult its burden to show by clear and convincing
evidence that equity would favor specific performance even if I had found that
Simon Units were contractually-compliant.
C. The Implied Covenant of Good Faith and Fair Dealing
E f]pl lmjf lg Oaegfzk [dYae Yjakaf_ under Count III of its Complaint, which
asserts that KanAm violated the implied covenant of good faith and fair dealing by
demanding non-existent Mills Units. P`ak ?gmjlzk kmeeYjq bm\_e]fl ghafagf
briefly addressed this issue klYlaf_ l`Yl wYk l`] FR =_j]]e]flk \g fgl Y\\j]kk l`]
unavailability of Mills Units, the Plaintiffs' allegation that the Defendants have
breached their implied duty of good faith and fair dealing is not precluded by our
[Yk] dYo-x387 I now revisit this issue in light of the fully developed factual record
from trial.
As our Supreme Court has explained l`] aehda]\ [gn]fYfl wis a limited and
extraordinary legal remedy.x388 C]f]jYddq+ wl`] aehda]\ [gn]fYfl j]imaj]k Y hYjlq af
a contractual relationship to refrain from arbitrary or unreasonable conduct which

387
388

Simon I, 2014 WL 4840443, at *14.
Nemec v. Shrader, 991 A.2d 1120, 1128 (Del. 2010).
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has the effect of preventing the other party to the contract from receiving the fruits
g^ l`] ZYj_Yaf-x389 The implied covenant, however, is limited to a gap filling role.
P`] waehda]\ [gn]fYfl g^ _gg\ ^Yal` Yf\ ^air dealing involves . . . inferring
contractual terms to handle developments or contractual gaps that . . . neither party
anticipated.x390 Dgo]n]j+ wWaXt does not apply when the contract addresses the
conduct at issue.x391 In the same vein, wWlXhe implied covenant only applies to
developments that could not be anticipated, not developments that the parties simply
failed to consider - - - -x392 Additionally, the [gn]fYfl ak wnot an equitable remedy
for rebalancing economic interests after events that could have been anticipated, but
were not, that later adversely affected one party to a contract.x393 BafYddq+ wWYX party
does not act in bad faith by relying on contract provisions for which that party
bargained where doing so simply limits advantages to another party.x394
Oaegf Ykk]jlk wl`Yl GYf=e `Yk nagdYl]\ l`] aehda]\ [gn]fYfl g^ _gg\ ^Yal`
Yf\ ^Yaj \]Ydaf_ Zq Yll]ehlaf_ lg \]^]Yl Oaegfzk ]p]j[ak] g^ l`] [Ydd ja_`l by
hmjhgjlaf_ lg y[`ggk]z hYqe]fl af fgf-]pakl]fl Iaddk Qfalk-x395 Simon argues that

389

Dunlap v. State Farm Fire & Cas. Co., 878 A.2d 434, 442 (Del. 2005) (internal quotations
omitted).
390
Nationwide Emerging Managers, LLC v. Northpointe Holdings, LLC, 112 A.3d 878, 896 (Del.
2015) (quoting Nemec, 991 A.2d at 1125) (alterations provided by the Supreme Court in
Northpointe Holdings).
391
Id. (citation omitted).
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Nemec, 991 A.2d at 1126.
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Id. at 1128.
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Id.
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Oaegfzk Lgkl-Trial Opening Br. 69.
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wGYf=e `Yk afl]flagfYddq ^jmkljYl]\ Oaegfzk ^mf\Ye]flYd ja_`lkx lg ]p]j[ak] l`]
call by voiding the buy/sell notices arbitrarily and unreasonably. 396 Simon alleges
that KanAezk afl]jhj]lYlagf ak w]kh][aYddq mfj]YkgfYZd] _an]f GYf=ezk hgkalagf
l`Yl alk hml ja_`l j]eYafk ^mddq aflY[lx Yf\ l`Yl wl`] hYjla]k \a\ fgl Yf\ f]n]j ogmd\
have agreed to such an unfair arrangement had they thought to negotiate with respect
to the matter.x397 KanAm counters that there is no gap to be filled herevthat the
parties expressly were aware that the JV Agreements required tender of Mills Units,
and yet there was a decision on both sides to not address a replacement currency.
Oaegfzk position, in my view, is not supported by our law or the facts of this
matter. This is not a case where the parties never considered that exercise of an
option would be frustrated by an unexpected happenstance. Dispositive, I think, of
Oaegfzk [dYae is the fact that while there was contractual silence on this issue from
both sides, the issue was not unknown to the partiesveach side independently
identified the potential issue, attempts were made to negotiate it, but no agreement
was ever reached. That is, the circumstances the parties found themselves inva call
provision that explicitly provides the seller the option to require unavailable units as
considerationvwas recognized by all, but no agreement was reached. A party, after
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Id.
Id. at 70. I note, in light of my findings, which effectively render the call right unenforceable,
al j]eYafk lg Z] \]l]jeaf]\ o`]l`]j GYf=ezk put right remains operative, and whether, in equity,
it could enforce such a right. The put and call were obviously negotiated to be reciprocal, and the
continued vitality of the put is problematic.
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consciously avoiding an issue, cannot seek rescue through the implied covenant, and
I may not provide through equity what the parties failed knowingly to provide for
themselves. Further, nothing in the record supports the implication that the parties
would have agreed to the automatic substitution that Simon seeks through the
implied covenant. Since I cannot know what resolution the parties would have
reached through negotiation, relief via the implied covenant is unavailable.
D. Waiver/Estoppel
1. Waiver
Simon asserts that KanAm waived any right it had to insist on Mills Units via
its words or conduct over the course of several years, during which, according to
Simon, KanAm demonstrated an understanding that Simon Units were acceptable
non-cash consideration.

KanAm observes that Simon was aware of the JV

Agreementsz l]jek Yf\ l`Yl GYf=e w`Y\ fg \mlq lg l]dd Oaegf l`Yl l`] [gfljY[lmYd
>mq.O]dd Ljgnakagfk e]Yfl o`Yl l`]q kYq-x398
It is well-settled that a party may waive her contractual rights; as our Supreme
Comjl `Yk ]phdYaf]\+ wWoXaiver is the voluntary and intentional relinquishment of a
known right.x399 Delaware Courts will find a waiver upon a showing w(0) l`Yl l`]j]
is a requirement or condition capable of being waived, (2) that the waiving party

398

KanAmzk Post-Trial Answering Br. 79.
Realty Growth Inv'rs v. Council of Unit Owners, 453 A.2d 450, 456 (Del. 1982) (citations
omitted).
399
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knows of that requirement or condition, and (3) that the waiving party intends to
waive l`Yl j]imaj]e]fl gj [gf\alagf-x400 SYan]j afngdn]k wcfgod]\_] g^ Ydd eYl]jaYd
facts and an intent to waive, together with a willingness to refrain from enforcing
those contractual ja_`lk-x401

P`] klYf\Yj\ ^gj \]egfkljYlaf_ oYan]j ak wimal]

exacting;x Z][Ymk] oYan]j ak j]\gd]fl g^ ^gj^]almj]+ wthe facts relied upon to
demonstrate waiver must be unequivocal.x402
In support of its waiver claim, Simon points to statements allegedly made at
the Dusseldorf Meeting and the Goebel email exchange, as both representing
wmf]imang[Yd ]phj]kkagf g^ GYf=ezk afl]fl lg oYan] Yfq ja_`l lg afkakl gf j][]anaf_
non-]pakl]fl Iaddk Qfalk-x403 Additionally, Simon pgaflk lg GYf=ezk \]Ydaf_k oal`
Brookfield+ af[dm\af_ >jYal`oYal]zk mf\ak[dgk]\ Y_j]]e]fl af hjaf[ahd], to negotiate
in good faith the buy/sell consideration, despite his service on the Mills board.404
Oaegf Ykk]jlk l`Yl wGYf=e `Y\ Yf gZda_Ylagf af _gg\ ^Yal` lg jYak]x l`] akkm] af
connection with the Simon-BYjYddgf FRzk Y[imakalagf g^ Iaddk-405

400

Amirsaleh v. Bd. of Trade of City of N.Y., 27 A.3d 522, 530 (Del. 2011) (citation omitted).
AeroGlobal Capital Mgmt., LLC v. Cirrus Indus., Inc., 871 A.2d 428, 444 (Del. 2005) (citation
omitted).
402
Amirsaleh, 27 A.3d at 529 (internal quotations omitted). See Kallop v. McAllister, 678 A.2d
415+ 421 (@]d- 0885) (wSYan]j+ `go]n]j+ j]imaj]k egj] l`Yf e]j] afY[lagf- Pg kmZklYflaYl] `ak
waiver defense, [the defendant] needed to show that [the plaintiff] intentionally relinquished his
ja_`l lg j]dq gf l`] H]ll]j =_j]]e]fl-x) (citations omitted).
403
Oaegfzk Lgkl-Trial Reply Br. 44u45.
404
Oaegfzk Lgkl-Trial Opening Br. 71.
405
Id. at 72.
401

95

Simon has failed to \]egfkljYl] GYf=ezk knowing and unequivocal waiver
of the right to insist on receiving Mills Units; that is, the facts relied upon in an
attempt to prove waiver are not unequivocal in nature. While the allegations
surrounding the Dusseldorf Meeting and the Goebel email do indicate that certain
individuals at KanAm thought it might be compelled to accept Simon Units, they do
not demonstrate an intentional and knowing relinquishment of a right. These
statements were not made directly to Simonvthere were no such communications
by KanAm to Simon. However, during the general time period of the Goebel email
and Dusseldorf Meeting, in late 2007,406 the Denver West negotiations occurred
where Simon itself refused to provide Simon Units and insisted on cash
consideration for the buy/sell agreement. KanAm informed Simon there were
broader issues at play arising under the buy/sell provisions awaiting resolution.
Similarly, the executed Denver West side-letter was pegged to resolution of an
existing dispute, that is, what the parties might later wagreex or w\]l]jeaf]x would
apply to the Colorado Mills JV Agreement, which itself provided for Mills Units.
The Denver West negotiation clearly reveals that the parties were aware that the
[gfka\]jYlagf akkm] oYk mfk]lld]\ Yf\ j]imaj]\ wY_j]]e]fl+x or judicial
w\]l]jeafYlagf,x and cuts strongly against a clear and unequivocal waiver.

406

The Goebel email exchange occurred in December 2007. JX0352. The Dusseldorf meeting
was held on October 9, 2007. See Oaegfzk Lgkl-Trial Opening Br. 36. The Denver West side
letter was executed on October 17, 2007. JX0348.
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Following Denver West, Simon simply points to several years of silence on the issue.
This is insufficient to demonstrate waiver. I note that the condition to be waivedv
payment in Mills Unitsvwould not arise until the buy/sell was triggered, making
GYf=ezk kad]f[] gf l`ak akkm] d]ks persuasive. I find Simon has failed to make a
sufficient showing of the required elements of waiver.
2. Quasi-Estoppel
Simon has also asserted that KanAm is estopped from insisting on the
contractually required default consideration.407 Specifically, Simon argues that the
doctrine of quasi-]klghh]d hj]n]flk GYf=e ^jge Ykk]jlaf_ Y hgkalagf winconsistent
oal` Y hgkalagf al `Yk hj]nagmkdq lYc]f-x408 Generally, quasi-]klghh]d wprecludes a
party from asserting, to another's disadvantage, a right inconsistent with a position
it has previously taken.x409 Importantly, unlike traditional estoppel, this Court has
explained that Y wparty does not need to show reliance for quasi-estoppel to apply.x410
However, the standard remains high, as our Supreme Court has explaif]\ wlhe
doctrine of quasi-estoppel applies when it would be unconscionable to allow a person

407

See Oaegfzk Lgkl-Trial Opening Br. 73u75; Dkt. No. 115. While the doctrine of equitable
estoppel was specifically pled, it was not clearly pursued in post-trial briefing and to the extent it
is not deemed waived, the elements have not been proven. Reasonable reliance, an element of
equitable estoppel, is lacking under the facts here.
408
Oaegfzk Lgkl-Trial Opening Br. 73.
409
Pers. Decisions, Inc. v. Bus. Planning Sys., Inc., 2008 WL 1932404, at *6 (Del. Ch. May 5,
2008) (internal quotations omitted).
410
Barton v. Club Ventures Investments LLC, 2013 WL 6072249, at *6 (Del. Ch. Nov. 19, 2013)
(citation omitted).
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to maintain a position inconsistent with one to which he acquiesced, or from which
`] Y[[]hl]\ Y Z]f]^al-x411 Further, quasi-estoppel requires a showing that the wparty
against whom the estoppel is sought must have gained some advantage for himself
or produced some disadvantage to another.x412
In support of its quasi-estoppel argument, Simon again points to the Goebel
email exchange and the Dusseldorf Meeting.413 =_Yaf+ Oaegfzk j]daYf[] ak fgl Yl
issue, so the fact that these representations were not made to Simon is of little
moment. The record, including the Denver West negotiation, shows, however, that
there was a legitimate disagreement at the time, between these parties, regarding
non-cash consideration. I decline to ^af\ l`Yl GYf=ezs conduct here, via certain
statements to investors, rises to the level of unconscionability needed to invoke the
doctrine of quasi-estoppel. KanAm, while strategically silent at certain points, has
not engaged in a shocking shift in position amounting to unconscionable action; in
other words, a decision to stand on the bargained-for language of the contracts does
not shock the conscience. I find there is an absence of the type of wself-interested
180 degree lmjfx o`a[` `Yk d]\ lg l`] Yhhda[Ylagf g^ l`] \g[ljaf] af hjagj [Yk]k-414
Enforcing the contracts as written here would not offend equitable principles.

411

RBC Capital Markets, LLC v. Jervis, 129 A.3d 816, 872u73 (Del. 2015) (internal quotations
omitted) (emphasis added).
412
Id. at 873 (internal quotations omitted).
413
See Oaegfzk Lgkl-Trial Opening Br. 74.
414
See Pers. Decisions, Inc., 2008 WL 1932404, at *7.
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E. 8HT.S`Y 0U[TZLXJRHPS
E fgo lmjf lg GYf=ezk ?ounterclaim.415 The Counterclaim alleges breach of
contract by Simon for knowingly providing invalid buy/sell notices in breach of the
buy/sell provisions of the JV Agreements and seeks a declaratory judgment.416
KanAm seeks damages arising from this purported breach, including but not limited
to the cost of the appraisal process that was triggered following Simonzk delivery of
the notices.417 Finally, in addition to a request for damages, KanAm seeks fees
pursuant to the JV Agreements along with pre- and post-judgment interest.418 Each
remaining aspect of the Counterclaim is briefly addressed below.
1. Breach of Contract and Damages
KanAm bears the burden of proving every element of its breach of contract
claim, including damages, by a preponderance of the evidence. GYf=ezk theory for
breach appears to be as follows: the buy/sell notices were defective because Simon
could not tender the default consideration, the notices still triggered the mandatory
appraisal process, and KanAm incurred the costs of that appraisal process.419 But
KanAm has not demonstrated breach of the agreement. KanAm acknowledges that
Simon had the right to call, which it did. A contractual appraisal of GYf=ezk interest

415

I need ngl Y\\j]kk GYf=ezk Y^^ajeYlan] \]^]fk]k af da_`l g^ eq ^af\af_k YZgn]See Dkt. No. 110 ¶¶ 44u54. I note the timeliness of the Concord Mills notice was not pursued
in post-trial briefing.
417
See id. at ¶ 50.
418
Id. at Prayer For Relief; Pretrial Stip. 33.
419
See GYf=ezk Lgkl PjaYd Omj N]hdq Br. 51.
416
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resulted. At that point, KanAm had the option to accept cash or demand Mills Units.
El ]d][l]\ l`] dYll]j- Oaegf oYk mfYZd] lg h]j^gje+ lja__]jaf_ GYf=ezk ja_`l lg nga\
the call. No breach occurred. OaeadYjdq+ l`] [gklk g^ l`] YhhjYakYd Yj] fgl w\YeY_]kx
but rather an expense of the JV triggered pursuant to contract.
While this is a legal, not an equitable, claim, I note that KanAm, like Simon,
avoided bringing the consideration issue to a head by its strategic silence; it can
hardly complain equitably that Simon sought to tender Simon Units.
Finally, the Counterclaim seeks declaratory relief on two remaining points
which were litigated to conclusion:420 first, that the JV Agreements require Simon to
pay in Mills Units unless KanAm elects cash, and second, that Simon cannot enforce
its call right by tendering Simon Units.421 In light of my discussion above, and
k]llaf_ Yka\] l`] KjYf_] ?alq FR+ GYf=ezk j]im]kl ^gj \][dYjYlgjq j]da]^ ak _jYfl]\2. Fees and Interest
Each side has sought fees in connection with this action pursuant to the fee
shifting provisions in the JV Agreements.422 The fee provision both parties rely on
provides wWaXf l`] ]n]fl l`] LYjlf]jk`ah gj Yfq LYjlf]j (gj alk =^^adaYl]k) afklalml]k
dala_Ylagfx which asserts a claim arising out of the JV Agreements or relating to the
project, or the hYjlf]jk`ahk+ wthe parties hereto agree that the prevailing party in such

420

See Dkt. No. 110 at ¶ 54.
Id.
422
See Oaegfzk Lgkl PjaYd Kh]faf_ >j- 65u66; GYf=ezk Lgkl PjaYd Omj N]hdq Br. 52u53.
421
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litigation or administrative action shall be entitled to recover its out-of-pocket costs
and expenses of defending or maintaining such litigation or administrative action,
af[dm\af_ oal`gml daealYlagf+ Yllgjf]qkz ^]]k-x423
The JV Agreements thus provide a broad fee-shifting provision to a covered
party who is successful in litigating issues arising out of the JV Agreements. Both
sides assert that the present litigation is covered by the provision. 424 Our Supreme
Court has explained that:
[u]nder the American Rule and Delaware law, litigants are normally
responsible for paying their own litigation costs. An exception to this
rule is found in contract litigation that involves a fee shifting provision.
In these cases, a trial judge may award the prevailing party all of the
costs it incurred during litigation. Delaware law dictates that, in fee
shifting cases, a judge determine whether the fees requested are
reasonable.425
KanAm, as the prevailing party+ ak ]flald]\ lg ^]]k oal` j]kh][l lg l`] Zmdc g^ Oaegfzk
claims. Simon, in turn, prevailed on the Counterclaim and may yet prevail on the
Orange City claim. If, after resolution of the Orange City matter, the parties cannot
agree on a fee award, they should so inform me, and I will address the issue.

423

See JX0066 § 14.9 (emphasis added). See also Oaegfzk Lgkl PjaYd Kh]faf_ >j- 66 ([alaf_
JX0066 § 14.9). Because the parties have not differentiated the fee provisions in the JV
Agreements, I assume they are sufficiently similar to the above cited language by the Plaintiffs.
424
See Oaegfzk Lgkl PjaYd Opening Br. 76u66; GYf=ezk Lgkl PjaYd Omj N]hdq Br. 52u53.
425
Mahani v. Edix Media Grp., Inc., 935 A.2d 242, 245 (Del. 2007) (citations omitted).
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IV. CONCLUSION
For the reasons set forth above, I find that the Plaintiffsz request to enforce its
call right (setting aside the Orange City JV) is denied; that the Defendantsz request
for declaratory judgment is granted, and that the Counterclaim is otherwise
dismissed. The parties should confer and agree on a method to address the
outstanding issues regarding the Orange City JV, as well as fees and costs.
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