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Practical Lessons to Be Learned Concerning Poison Pills
In the Chancery Court’s Decision in ‘Air Products v. Airgas’

By DONALD J. WOLFE, JR.,
KEVIN R. SHANNON, AND

BERTON W. ASHMAN, JR.

he Delaware Supreme Court first

upheld the legality of a share-
holder rights plan, or “poison pill,” as
a takeover defense in its 1985 deci-
sion in Moran v. Household Interna-
tional Inc. While also finding that the
target board would remain subject to
enhanced judicial scrutiny in deter-
mining whether and when to redeem
the rights and withdraw the defense
when confronted with a hostile acqui-
sition bid, the contours of that con-
straint were left largely undefined. As
a result, corporate law practitioners
and scholars have hotly debated the
topic over the course of the ensuing
25 years. During that same time,
there has been no lack of challenges
to the use of the pill, but the critical
question has remained unresolved:
how long can a board maintain a pill
in the face of a structurally non-
coercive offer that it deems inad-
equately priced?

That question was squarely pre-
sented and answered by the Dela-
ware Court of Chancery in a sweep-
ing post-trial opinion issued last
month in Air Products and Chemi-
cals, Inc. v. Airgas, Inc. (Del. Ch.,
C.A. No. 5249-CC, 2/15/11). In that
decision, Chancellor William Chan-
dler held that a board, having deter-
mined in good faith and after reason-
able investigation that a tender offer
is inadequate, may refuse to redeem
the pill even if: (i) the only identified
threat is attributable to the perceived
inadequacy of price; (ii) the share-

holders have been fully informed of
the board’s views in that regard; (iii)
more than a full year has gone by;
(iv) the bidder has declared its offer
to be “best and final”’; and (v) a ma-
jority of the shareholders are likely to
accept the offer if the pill is
redeemed.

Thus, the Court of Chancery has
now definitively declared that an in-
dependent board of a Delaware cor-
poration, unquestionably free of en-
trenchment motives, may maintain
the pill indefinitely so as to prevent
shareholders from accepting a hostile
offer, provided the board can demon-
strate it has a reasonable basis for its
determination that the offer is
inadequate.

Despite the overarching implica-
tion of the court’s decision and its
seemingly broad empowerment of in-
dependent target boards, the ruling
makes clear that a board’s ability to
maintain the pill “is not absolute,”
and the determination of the board
will be upheld only if it can withstand
“exacting judicial scrutiny of a judge
who will evaluate the actions taken
by, and motives of, the board.”

Indeed, the court’s decision was it-
self based on an evaluation of the de-
tailed factual record relating to the
conduct and analysis of the Airgas
board, which was the subject of two
separate trials over the course of the
protracted takeover battle. The opin-
ion thus provides substantial guid-
ance to directors (and their advisors)
as to the type of conduct that will—or
will not—withstand judicial scrutiny.
Set forth below is a short summary of
the case and some of the important
points that directors and corporate
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practitioners should consider when
evaluating how long a board can
maintain a pill in response to a hos-
tile offer

The Court’s Decision

The court’s decision, summarized
in the February 23, 2011 issue of Cor-
porate Counsel Weekly (26 CCW 57,
2/23/11), has been widely reported.
We thus offer only a brief description
of the background facts and court’s
analysis to place in context the analy-
sis that follows.

Air Products first approached Air-
gas to propose a combination of the
companies in October 2009. Airgas
rebuffed the offer as ill-timed and in-
adequate and, in the months that fol-
lowed, remained unreceptive to Air
Products’ ensuing approaches. In
February 2010, Air Products took its
bid public, offering shareholders $60
per share in cash in a fully financed,
all-shares tender offer conditioned on
a majority tender. The Airgas board,
armed with a preexisting shareholder
rights plan, declared the offer
“grossly inadequate” and advised its
shareholders not to tender.

Air Products and certain other Air-
gas shareholders immediately
brought suit against Airgas and its
board, alleging that the Airgas direc-
tors were in breach of their fiduciary
duties to the company’s shareholders
in maintaining the company’s take-
over defenses in the face of Air Prod-
ucts’ offer. The plaintiffs sought in-
junctive relief to nullify the effect of
those defenses, most particularly the
Airgas rights plan.

The case progressed to trial in Oc-
tober 2010, by which time Air Prod-
ucts had raised its offer to $65.50.
Two months after the conclusion of
trial (but before the court had issued
its decision), Air Products raised its
offer again, this time to $70 per share,
and declared the bid its “best and fi-
nal.” Airgas again rejected the offer
as inadequate and, in January 2011,
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the case returned to trial to assess the
board’s rejection of Air Products’
new price. The following month, the
court issued its opinion upholding the
actions of the Airgas board. Immedi-
ately after issuance of the opinion,
Air Products announced it was aban-
doning its acquisition effort and
would not appeal.

The several factual elements criti-
cal to the court’s decision rejecting
Air Products’ and the shareholder
plaintiffs’ claims included the uncon-
tested independence of the Airgas
board and the board’s reliance on
outside independent advisors. Per-
haps most influential to the court’s
assessment of the independence and
good faith of the Airgas Board was
the fact Air Products had successfully
placed three nominees on Airgas’s
board by way of a proxy contest con-
ducted in the midst of its takeover at-
tempt. Upon joining the board, the
three new directors sought and se-
cured the advice of yet another finan-
cial advisor and, having received that
advice, sided with the remaining, in-
cumbent directors in determining
that Air Products’ “best and final”
$70 bid was “clearly inadequate” and
should be resisted.

In its evaluation of this compelling
fact, the court observed that Air Prod-
ucts “got what it wanted.” Air Prod-
ucts chose to replace a class of the
Airgas board with three independent
directors, promising shareholders
that their election would offer “a
fresh look” untainted by the potential
biases of the incumbents. Upon elec-
tion, the three nominees questioned
the incumbent directors about their
assumptions, sought and obtained
the advice of another outside finan-
cial advisor (as well as additional out-
side legal counsel), and ultimately
reached the same conclusion, that Air
Products’ offer was inadequate and
Airgas’s defenses to that offer should
be maintained.

Against this factual background,
the court reviewed the Airgas board’s
actions under the standard of en-
hanced scrutiny set forth in the Dela-
ware Supreme Court’s 1985 decision
in Unocal Corp. v. Mesa Petroleum
Co., the proportionality standard of
judicial review applicable (the court
noted) whenever a board chooses to
maintain defensive measures in the
face of a hostile acquisition bid. It
thus analyzed the decisions of the
Airgas board pursuant to the tests ar-
ticulated in Unocal, placing the bur-
den of proof on the target board to

demonstrate both that it had reason-
able grounds to believe the offer pre-
sented a threat to corporate policy
and effectiveness and that the actions
it took in response to that offer were
reasonable in relation to the threat
posed—i.e., that the actions were nei-
ther preclusive nor coercive.

Relying upon Delaware Supreme
Court precedent, the court held that
the board reasonably perceived the
inadequate price of the offer as a
threat within the meaning of Unocal,
a conclusion buttressed by the fact
established at trial that approxi-
mately half of Airgas’s shares had,
through the course of the takeover
battle, moved into the hands of risk
arbitrageurs (“‘arbs”). As described
in greater detail below, the court also
held that the board’s continued reli-
ance on the pill and other defenses in
response to Air Products’ “best and
final” offer was a proportionate and,
thus, permissible response.

Guidance From the Opinion

1. Proper Uses of the Pill Prior to the
“End Stage.” In approving the board’s
reliance on the pill, the court ex-
pressly recognized that poison pills
serve certain legitimate corporate
purposes and remain ‘“a powerful
tool” to aid directors in responding to
hostile offers. The court observed
that the pill provides the board with
the “negotiating leverage” necessary
to obtain the best price for sharehold-
ers, whether by way of a sale to the
hostile bidder or in connection with
an alternative transaction.

There can be little doubt that the
board is in a far better position to
pursue these ends on behalf of all
shareholders than are the individual
shareholders since, for a variety of
reasons, individual holders are un-
likely to function effectively as a
group, particularly given their dis-
crete and often conflicting economic
interests. The leverage afforded the
board through use of the pill, forcing
the offeror to negotiate with it, would
have little purpose if the offeror were
free to avoid the effects of the pill by
simply waiting it out, as Air Products
had attempted. As the court stated,
“[I]n order to have any effectiveness,
pills do not—and cannot—have a set
expiration date.”

The court also observed that, as a
general matter, a board’s need to se-
cure time to inform shareholders
fully as to the basis for its opposition
to an offer is a legitimate purpose for
reliance on the pill and that, at a
minimum, a board can maintain a pill

while it evaluates the company’s op-
tions and acts to disclose sufficient in-
formation for shareholders to make
an informed decision regarding the
offer. Here, the pill afforded the Air-
gas board time to inform sharehold-
ers of “its view of Airgas’s intrinsic
value and Airgas’s value in a sale
transaction.”

One may also assume it highly un-
likely that the court would have or-
dered the pill be redeemed after the
first trial, given Air Products’ conces-
sion that the pending $65.50 offer
was not its “best and final”’ offer, sug-
gesting that the additional legitimate
use of the pill, to extract the highest
price possible, had not yet been ex-
hausted. Only after Air Products
raised its offer to $70 per share and
declared the offer final did the Chan-
cellor, following the second trial, of-
fer his personal observation that, be-
cause the price would not increase
and the Airgas board had sufficiently
informed the stockholders as to the
basis for its view that the offer was in-
adequate, the pill had “served its le-
gitimate purpose.” The Chancellor
conceded, however, that this view
was not in keeping with existing pre-
cedent, which permits the board to
continue to maintain the pill in de-
fense of an inadequately priced offer.

At a minimum, the court’s decision
suggests that an independent, fully
informed target board can support its
continued use of the pill if it can dem-
onstrate that the takeover battle has
not reached the “end stage.” While it
would seem easy for the offeror to
blunt this purpose by declaring its
pending offer “best and final,” this
approach, as the Chancellor noted,
presents risks to the would-be acqui-
ror, both as to flexibility, credibility,
and access to judicial intervention:
“Having publicly announced that its
$70 offer is its ‘final’ offer ... Air
Products has now effectively and irre-
vocably represented to this court that
there will be no further requests for
judicial relief with respect to any
other offer (should there ever be
one).”

2. Proper Purposes for Maintaining
the Pill in the Face of a Final Offer. The
next logical question is what showing
is required to permit a target board to
maintain the pill after the takeover
battle has reached the end stage. Al-
though the Airgas board offered nu-
merous grounds to support its contin-
ued use of the pill, the court focused
primarily on the board’s assertion
that the offer was inadequate. The
court questioned whether inadequate
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value alone posed a threat, but con-
cluded it was constrained by existing
precedent that recognized inad-
equate value as a cognizable threat
for purposes of Unocal, noting that
Delaware law had identified inad-
equate price, and the related fear that
shareholders will accept (and by their
action require non-assenting share-
holders to accept) a lesser price than
that to which they would otherwise
be entitled, as a form of ‘“substantive
coercion.”

The court emphasized, however,
that it will not blindly defer to the tar-
get board’s determination that the of-
fer is inadequate; rather, the board
must offer evidence to support its de-
termination. In this regard, it is also
important to note the court will not
make an independent determination
as to whether the offer is inadequate
and thereby substitute its judgment
for that of the board. Rather, when
the board is composed of an indepen-
dent majority, the judicial inquiry will
focus on whether the board pos-
sessed a reasonable basis for its inad-
equacy determination. Offering in-
sights as to this inquiry, the Airgas
court was influenced by the following
factors:

® the Airgas board relied upon
outside independent financial advi-
sors in reaching its conclusion;

® the board’s determination was
supported by the company’s view of
value obtainable through its five-year
strategic plan, which was prepared in
the normal course;

® the company’s actual perfor-
mance was consistent with its plan;
and

m the board, comprised of a ma-
jority of independent directors, in-
cluding Air Products’ three nomi-
nees, was unanimous in its determi-
nation that the offer was inadequate.

Based on the record, the court
found the board “acted in good faith
and in the honest belief that the Air
Products offer, at $70 per share, is in-
adequate.” The court also rejected
Air Products’ suggestion that the of-
fer was adequate simply because it
exceeded the likely trading price of
Airgas’s stock absent an offer. As the
court noted, the board is in the best
position to value the company, given
its experience and access to non-
public company information. The
stock trading price, which does not
reflect the value of a company in a
change of control transaction, will
not trump the board’s assessment.

3. The Significance of Shareholder
Demographics. In conjunction with its

claim that Air Products’ offer was in-
adequately priced, Airgas asserted
that arbs had acquired approximately
half of the company’s stock since the
initiation of the battle for control, ex-
acerbating the threat of substantive
coercion and further supporting the
continued use of the pill. Although
the board conceded that directors
owe fiduciary duties to all sharehold-
ers, whether short-term arbs or long-
term holders, Airgas asserted that the
arbs were buying the possibility of a
transaction, not making an equity in-
vestment, and, having bought into the
company after announcement of Air
Products’ initial bid, necessarily
would be inclined to tender into an
inadequate offer.

Because arbs comprised a con-
stituency of sufficient size to likely
guarantee satisfaction of the mini-
mum tender condition of 50 percent,
Airgas contended the remaining
shareholders would be “coerced into
tendering into an inadequate offer”
to avoid being stranded as minority
stockholders without guarantee of a
promptly ensuing cash-out merger.

The court, addressing this argu-
ment, noted that the mere presence
of arbs did not necessarily constitute
an independent threat for Unocal
purposes but rather, arguably en-
hances the threat otherwise attendant
to an inadequate offer: “the threat
that merger arbs will tender into an
inadequately priced offer is only a le-
gitimate threat if the offer is indeed
inadequate.”

Based on the record presented, the
court concluded that the board rea-
sonably feared that the arbs “had no
interest in the company’s long-term
prospects but, instead, sought only to
secure an immediate gain above the
price they had initially paid, through
the consummation of a transaction,
without regard to whether the trans-
action price clearly or even grossly
undervalued Airgas.”

4. The Board is Not Required to Sell
the Company. Seeking to turn the fore-
going fact in its favor, Air Products
contended that the pill should be re-
moved for the very reason that a ma-
jority of the shareholders wanted to
accept the offer. Having concluded
that a majority of shareholders (pri-
marily arbs that had bought in after
announcement of the hostile offer)
might be willing to tender regardless
of whether the price was adequate,
the court was required to confront
the question of whether a board
could continue with its existing long-
term strategy and thereby preclude

the shareholders from accepting a
transaction, which would cede con-
trol of the company, notwithstanding
that a majority favored it.

Based on Delaware precedent, the
court ruled that the shareholders—
even a majority—may not force the
board to pursue a sale of the com-
pany. If this were not the case, a
board could be forced into Revion
mode any time a hostile bidder made
an offer at a premium to market
value. Under Delaware law, ‘“direc-
tors are not obligated to abandon a
deliberately conceived corporate plan
for a short-term shareholder profit
unless there is clearly no basis to sus-
tain the corporate strategy.”

Here, based on the record, includ-
ing extensive testimony regarding
Airgas’s five-year plan and the com-
pany’s recent performance, the court
could not conclude that there was
“clearly no basis” for the Airgas
board’s belief in the sustainability of
its long-term plan. Thus, the court re-
affirmed that a board is not required
to pursue a sale of the company when
confronted with a premium offer
even if a majority of the shareholders
desire a sale transaction.

5. The Board Did Not Cram Down an
Alternate Transaction. A board has nu-
merous options available when re-
sponding to a hostile transaction. In
determining that Airgas’s response
was reasonable and proportionate,
the court found it significant that the
board was ‘“‘simply maintaining the
status quo, running the company for
the long-term, and consistently show-
ing improved financial results each
passing quarter.” The board did not
take actions designed to forever pre-
clude Air Products or any bidder
from acquiring Airgas; “they simply
prevented a change of control from
occurring at an inadequate price.”

The court contrasted the conduct
of the Airgas board to that presented
in other cases in which a board re-
sponded to a hostile offer by propos-
ing “a management endorsed
breakup transaction that, realistically
viewed, constituted a functional alter-
native to the resisted sale.” Such a re-
sponse, the court reasoned, is funda-
mentally different than that posed by
a board which “just says no” and
maintains the status quo.

The court thus made clear a board
that seeks to cram down a
management-sponsored  alternative
“or any company-changing alterna-
tive” is much less likely to survive
court scrutiny.
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