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In 2008, funds sponsored by the venture capital firm Oak Hill Capital Partners1

invested $150 million in Oversee.net, a California corporation. To facilitate the investment, 

t^[ fWhj_[i \ehc[Z J?I CebZ_d] >ehfehWj_ed (j^[ u>ecfWdov) as a holding company for 

Oversee.net. In return for its cash, Oak Hill received shares of Series A Preferred Stock 

(j^[ uKh[\[hh[Z NjeYav) from the Company. Oak Hill had the right to require the Company 

to redeem its Preferred Stock in 2013.  

Dd 0..7+ JWa C_bb X[YWc[ j^[ >ecfWdoxi Yedjhebb_d] ijeYa^ebZ[h- Dd_j_Wbbo+ b_jjb[ 

changed. The Company continued to expand through acquisitions and reinvested its capital 

for growth. Then, in 2011, the Company switched into liquidation mode. It stopped 

investing for growth, sold two of its four lines of business, and hoarded the resulting cash. 

When Oak Hill exercised its redemption right in 2013, the Company used as much of its 

cash as possible for redemptions. When that mWidxj [dek]^ je h[Z[[c the Preferred Stock 

in full, the Company sold its third line of business and used the resulting cash for more 

redemptions. The process turned a once-promising company into a shell of its former self. 

Frederick Hsuted[ e\ j^[ >ecfWdoxi \ekdZ[hitbrought this action against Oak 

C_bb+ j^[ >ecfWdoxi XeWhZ e\ Z_h[Yjehi (j^[ u=eWhZv)+ WdZ Y[hjW_d e\ j^[ >ecfWdoxi 

officers. His complaint asserts claims sounding in both law and equity. At law, the 

complaint contends that the redemptions violated statutory limitations and common law 

doctrine because the Company lacked sufficient funds legally available to make the 

###########################################################

1 The specific funds are defendants Oak Hill Capital Partners III, L.P., Oak Hill 
Capital Management Partners III, L.P., OHCP GenPar III, L.P., OHCP MGP Partners III, 
G-K-+ WdZ JC>K HBK DDD+ GjZ- O^_i Z[Y_i_ed h[\[hi je j^[c Yebb[Yj_l[bo Wi uJWa C_bb-v 
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redemptions. In equity, the complaint contends that the individual defendants and Oak Hill 

breached their duty of loyalty by seeking in bad faith to benefit Oak Hill by maximizing 

the value of Oak Hillxi redemption right, rather than by striving to maximize the value of 

the corporation over the long-term for the benefit of the undifferentiated equity. The 

Complaint asserts fallback counts against Oak Hill for aiding and abetting breaches of duty 

by the other defendants, against the directors for waste, and against Oak Hill and the 

officers for unjust enrichment. 

The Complaint fails to state a claim for an unlawful redemption. Because of the 

capital-generating actions that the individual defendants took, the Company had sufficient 

funds legally available to make them.  

The Complaint states a claim for breach of the duty of loyalty against Oak Hill and 

all but one of the individual defendants. O^[ >ecfbW_djxi detailed factual allegations 

support a reasonable inference that the individual defendants acted in bad faith to benefit 

Oak Hill by maximizing the value of its contractual redemption right, and the actions of 

Oaa C_bbxi h[fh[i[djWj_l[i Wh[ Wjjh_XkjWXb[ je JWa C_bb. The allegations support a reasonable 

inference that the entire fairness standard will apply and that the defendants will be unable 

to show that their course of conduct was entirely fair. The motions to dismiss the fiduciary 

duty claims are granted in one respect: defendant Kamran Pourzanjani is dismissed because 

it is not reasonably conceivable that he will not be entitled to exculpation. 

The Complaint states a claim for aiding and abetting against Oak Hill. In the event 

that Oak Hill is found not to have acted in a fiduciary capacity, Oak Hill could be liable for 

knowingly participating in the breaches of duty committed by other defendants. 
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The Complaint fails to state a claim for waste. Although the Complaint supports a 

reasonable inference the defendants acted in bad faith when selling Company assets, the 

Company nonetheless received non-trivial consideration. The Complaint accordingly fails 

to meet the stringent standard required to state a claim for waste.  

The Complaint states a claim for unjust enrichment. Oak Hill and the officer 

defendants received financial benefits from the course of conduct described in the 

Complaint. If those benefits resulted from breaches of duty, and if the defendants who 

received the benefits are not liable under a different theory, then the claim for unjust 

enrichment could serve as a vehicle for the Company to recover some or all of the 

improperly received benefits. 

I. FACTUAL BACKGROUND 

The facts for purposes of the motions to dismiss are drawn from the well-pled 

allegations of the Q[h_\_[Z >bWii <Yj_ed WdZ ?[h_lWj_l[ >ecfbW_dj (j^[ u>ecfbW_djv) and 

the documents it incorporates by reference. At this stage, the allegations of the complaint 

are assumed to be true, and the plaintiff receives the benefit of all reasonable inferences.  

This decision does not consider documents which the defendants submitted but 

which the Complaint did not quote or reference. Before filing suit, the plaintiff demanded 

books and records, thereby heeding the repeated admonition of the Delaware courts.2 The 

###########################################################

2 See, e.g., Beam ex rel. Martha Stewart Living Omnimedia, Inc. v. Stewart, 845 
<-0Z /.2.+ /.34 (?[b- 0..2) (u=ej^ j^_i >ekhj WdZ j^[ >ekhj e\ >^WdY[ho ̂ Wl[ Yedj_dkWbbo 
advised plaintiffs who seek to plead facts establishing demand futility that the plaintiffs 
might successfully have used a Section 220 books and records inspection to uncover such 
\WYji-v)9 White v. Panic, 783 A.2d 543, 556-35 (?[b- 0../) (uUOV^_i YWi[ Z[cedijhWj[i j^[ 
salutary effects of a rule encouraging plaintiffs to conduct a thorough investigation, using 
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Company and the plaintiff entered into a confidentiality agreement, and the plaintiff gained 

access to corporate minutes and other documents. The defendants claim that the drafters of 

the Complaint selected certain documents and misconstrued them, while ignoring other 

documents that contradicted their theories. The defendants ask that the omitted documents 

be deemed incorporated by reference into the Complaint, citing Amalgamated Bank v. 

Yahoo! Inc., 132 A.3d 752 (Del. Ch. 2016). 

In Yahoo!, after a long and contentious fight over a demand for books and records, 

I ordered a corporation to produce certain documents. The corporation asked that the 

production be conditioned on the plaintiff incorporating the documents by reference into 

any subsequent complaint. I granted the request, relying on the Yekhjxi Wkj^eh_jo kdZ[h 

N[Yj_ed 00.(Y) je ufh[iYh_X[ Wdo b_c_tations or conditions with reference to the inspection, 

###########################################################

j^[ wjeebi Wj ̂ WdZx _dYbkZ_d] j^[ ki[ e\ WYj_edi kdZ[h 6 Del. C. § 220 for books and records, 
before filing a complaint . . . . [F]urther pre-suit investigation in this case may have yielded 
the particularized facts required to show that demand is excused or it may have revealed 
j^Wj j^[ XeWhZ WYj[Z _d j^[ X[ij _dj[h[iji e\ j^[ YehfehWj_ed-v)9 Brehm v. Eisner, 746 A.2d 
244, 266-45 (?[b- 0...) (Z_ih[]WhZ_d] fbW_dj_\\ix YecfbW_dj uj^Wj j^[ ioij[c e\ h[gk_h_d] W 
stockholder to plead particularized facts in a derivative suit is basically unfair because the 
Court will not permit discovery under Chancery Rules 26-37 to marshal the facts necessary 
to establish that pre-ik_j Z[cWdZ _i [nYki[Z+v WdZ h[Wied_d] j^Wj uUfVbW_dj_\\i cWo m[bb ̂ Wl[ 
j^[ wjeebi Wj ^WdZx je Z[l[bef j^[ d[Y[iiWho \WYji \eh fb[WZ_d] fkhfei[i - - - UXoV i[[aU_d]V 
h[b[lWdj Xeeai WdZ h[YehZi e\ j^[ YehfehWj_ed kdZ[h N[Yj_ed 00.v)9 Scattered Corp. v. Chi. 
Stock Exch.+ 5./ <-0Z 5.+ 57 (?[b- /775) (uKbW_dj_\\i _d[nfb_YWXbo Z_Z dej Xh_dg [a Section 
220 action before filing their derivative complaint.] Accordingly, plaintiffs cannot argue 
that they have used the available tools at hand to obtain the necessary information before 
\_b_d] W Z[h_lWj_l[ WYj_ed-v) (_dj[hdWb gkejWj_edi WdZ Y_jWj_ons omitted); Sec. First Corp. v. 
U.S. Die Casting & Dev. Co+ 465 <-0Z 341+ 345 d-1 (?[b- /775) (uO^_i >ekhj ^Wi 
encouraged the use of Section 220 as an information-gathering tool in the derivative 
Yedj[nj+ fhel_Z[Z W fkhfei[ fkhfei[i _i i^emd-v) (_dj[hdWb quotations omitted); Rales v. 
Blasband, 634 A.2d 927, 934 n.10 (Del. 1993) (expressing surprise at the rarity with which 
Section 220 has been used to gather information to satisfy Court of Chancery Rule 23.1).  
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eh WmWhZ ikY^ ej^[h eh \khj^[h h[b_[\ Wi j^[ >ekhj cWo Z[[c `kij WdZ fhef[h-v 6 Del. C. § 

220(c); see United Techs. Corp. v. Treppel, 109 A.3d 553, 557-58 (Del. 2014) (noting the 

uXheWZ Z_iYh[j_edv W\forded to the Court of Chancery under Section 220(c)).  

In this case, there has not been a prior ruling imposing an incorporation-by-reference 

condition, and the parties did not agree to one. Consequently, the Complaint and the 

documents it cites or incorpehWj[i Xo h[\[h[dY[ Z[\_d[ uj^[ kd_l[hi[ e\ \WYji j^Wj j^[ jh_Wb 

court may consider in ruling on a Rule /0(X)(4) cej_ed je Z_ic_ii-v In re Gen. Motors 

&9aSTQ_' EkT[XPQ^ >U`US*, 897 A.2d 162, 168 (Del. 2006).  

A. A Growing Company 

Hsu and Lawrence Ng co-founded Oversee.net in 2000. Under their stewardship, 

Jl[hi[[ X[YWc[ W ub[WZ_d] fhel_Z[h e\ j[Y^debe]o-based marketing solutions to online 

fkXb_i^[hi WdZ WZl[hj_i[hi mehbZm_Z[-v =o 0..5+ j^[ >ecfWdoxi annual revenue exceeded 

$200 million and its net income exceeded $19 million. At that point, the Company had four 

lines of business:  

' Domain Monetization Services. This business drove Internet traffic derived from 
j^[ >ecfWdoxi d[jmeha e\ emd[Z WdZ cWdW][Z ZecW_d dWc[i je edb_d[ WZl[hj_i[hi-

' Vertical Markets. This business provided marketers with leads from personal 
_d\ehcWj_ed Yebb[Yj[Z Xo j^[ >ecfWdoxi m[Xi_j[i-

' Domain Aftermarket Services. This business sold domain names predominantly for 
third parties. 

' Domain Registrar Services. This business charged fees for domain name registration 
and ancillary services. 
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Oversee grew internally by developing its own products and externally through 

acquisitions. During the eighteen-month period leading up to December 2007, Oversee 

made five acquisitions: 

' In June 2006, Oversee paid $8.4 million for Field, Lake, and Sky LLC, an entity in 
the domain name acquisition space. 

' In October 2006, Oversee paid $1.1 million for the assets of One Technologies L.P., 
a lead generator. 

' In January 2007, Oversee paid $21.9 million for Lowfares.com, Inc., a company 
whose websites could be used to generate leads for the Vertical Markets business. 

' In June 2007, Oversee paid $6.4 million for SnapNames.com, Inc. and an affiliate, 
both in the domain name acquisition space. 

' In December 2007, Oversee paid $24.6 million for DomainSystems, Inc., a leader 
in domain name registration, aftermarket sales, and appraisal and escrow services. 

B. Oak Hill Invests $150 Million. 

In February 2008, Oak Hill invested $150 million in Oversee. The parties formed a 

new Delaware corporationtthe Companytto facilitate the transaction. Oversee became 

its wholly owned subsidiary. In return for its cash, Oak Hill received 53,380,783 shares of 

Preferred Stock.  

The terms of the Preferred Stock gave Oak Hill the ability to exercise a mandatory 

redemption right beginning five years after its investment. The pertinent language stated:  

At any time after February 12, 2013, upon the written request of the holders 
of at least a majority of the then outstanding shares of [Preferred Stock], the 
[Company] shall redeem, out of funds legally available therefor, all of the 
outstanding shares of [Preferred Stock] which have not been converted into 
Common Stock fkhikWdj je N[Yj_ed 2 ^[h[e\ (j^[ uRedemption Datev)- O^[ 
Redemption Date shall be determined in good faith by the Board and such 
Redemption Date shall be at least thirty (30) days, but not more than sixty 
(60) days, after the receipt by the [Company] of such written request. The 
[Company] shall redeem the shares of [Preferred Stock] by paying in cash an 
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amount equal to the Original Issue Price for such [Preferred Stock], plus an 
amount equal to all declared and unpaid dividends thereon (as adjusted for 
ijeYa ifb_ji+ ijeYa Z_l_Z[dZi WdZ j^[ b_a[+ j^[ uRedemption Pricev)- Df the 
funds legally available for redemption of the [Preferred Stock] shall be 
insufficient to permit the payment to such holders of the full respective 
Redemption Price, the Corporation shall effect such redemption pro rata 
among the holders of the [Preferred Stock]. 

Dkt. 36, Ex. B, art. 5., § 6(a). 

If the Company did not have sufficient funds to redeem the Preferred Stock, then 

the terms of the Preferred Stock contemplated ongoing redemptions as funds became 

available. The pertinent language stated: 

If the funds of the [Company] legally available for redemption of shares of 
[Preferred Stock] on any Redemption Date are insufficient to redeem the total 
number of shares of [Preferred Stock] to be redeemed on such date, those 
funds which are legally available will be used to redeem the maximum 
possible number of such shares ratably among the holders of such shares to 
be redeemed based upon their holdings of [Preferred Stock]. The shares of 
[Preferred Stock] not redeemed shall remain outstanding and entitled to all 
the rights and preferences provided herein. At any time thereafter when 
additional funds of the [Company] are legally available for the redemption 
of shares of [Preferred Stock] such funds will immediately be used to redeem 
the balance of the shares which the [Company] has become obliged to redeem 
on any Redemption Date, but which it has not redeemed. 

Id., art. 5., § 6(d). 

In 2009, the Company and Oak Hill modified these provisions. The amendments 

sought to impose on the Company a contractual obligation to raise capital for additional 

redemptions:  

If the funds of the [Company] legally available for redemption of shares of 
[Preferred Stock] on any Redemption Date are insufficient to redeem the total 
number of shares of [Preferred Stock] to be redeemed on such date: (i) those 
funds which are legally available will be used to redeem the maximum 
possible number of such shares ratably among the holders of such shares . . . 
, and (ii) the [Company] thereafter shall take all reasonable actions (as 
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determin[Z Xo j^[ U>ecfWdoxiV =eWhZ e\ ?_h[Yjehi _d ]eeZ \W_j^ WdZ 
consistent with its fiduciary duties) to generate, as promptly as practicable, 
sufficient legally available funds to redeem all outstanding shares of 
[Preferred Stock], including by way of incurrence of indebtedness, issuance 
of equity, sale of assets, effecting a [merger or sale of assets] or otherwise . . 
. At any time thereafter when additional funds of the [Company] are legally 
available for the redemption of shares of [Preferred Stock] such funds will 
immediately be used to redeem the balance of the shares which the 
[Company] has become obliged to redeem . . . . 

Dkt. 36, Ex. C. The provision thus recognized that any actions to generate additional funds 

je h[Z[[c i^Wh[i mekbZ X[ uZ[j[hc_d[Z Xo j^[ U>ecfWdoxiV =eWhZ e\ ?_h[Yjehi _d ]eeZ 

faith and consistent with its fiduciary duties.v 

O^_i Z[Y_i_ed h[\[hi je JWa C_bbxi h_]^j je YWki[ j^[ >ecfWdo je h[Z[[c j^[ 

Kh[\[hh[Z NjeYa Wi j^[ uM[Z[cfj_ed M_]^j-v Dj h[\[hi je j^[ fhel_i_edi j^Wj ]el[hd[Z j^[ 

h[Z[cfj_ed e\ j^[ Kh[\[hh[Z NjeYa Yebb[Yj_l[bo Wi j^[ uM[Z[cfj_ed Khel_i_edi-v

C. Oak Hill 2MKWUMZ DPM 3WUXIV`aZ 3WV[YWTTQVO C[WKSPWTLMY(

Oak Hill started as a minority investor. The Preferred Stock did not carry a majority 

of the >ecfWdoxi lej_d] fem[h, and Oak Hill only had the right to fill two seats on a seven-

member Board. The >ecfWdoxi Y[hj_\_YWj[ e\ _dYehfehWj_ed called for (i) two seats elected 

by the holders of the Preferred Stock voting as a separate class, (ii) three seats elected by 

the holders of the common stock voting as a separate class, and (iii) two seats elected by 

the holders of common stock and the Preferred Stock voting together. Oak Hill filled its 

two positions with Robert Morse, the Oak Hill partner who sponsored the investment, and 

William Pade, another Oak Hill partner.  

In 2009, Oak Hill paid $24 million to purchase enough shares of common stock 

from Ng to give JWa C_bb Yedjheb el[h W cW`eh_jo e\ j^[ >ecfWdoxi lej_d] fem[h- After 
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Oak Hill acquired mathematical control, the Board was enlarged to eight members, and a 

third Oak Hill representativetDavid Scotttbecame a director. Scott was an Oak Hill vice 

fh[i_Z[dj- O^_i Z[Y_i_ed h[\[hi je Hehi[+ KWZ[+ WdZ NYejj Wi j^[ uJWa C_bb ?_h[Yjehi-v

The other five Board members were Jeffrey Kupietzky, Ng, Allen Morgan, Scott 

Jarus, and FWchWd KekhpWd`Wd_- Fkf_[jpao i[hl[Z Wi j^[ >ecfWdoxi Kh[i_Z[dj WdZ >^_[f 

Executive Officer. The others were non-management directors, but the Complaint strives 

to paint them in hues of gray. The Complaint alleges that Ng now felt indebted to Oak Hill 

for paying him $24 million to purchase a substantial block of his otherwise illiquid 

common stock. The Complaint observes that Morgan worked for fifteen years as a 

corporate attorney with R_bied Nedi_d_ BeeZh_Y^ & MeiWj_+ GGK+ JWa C_bbxs current and 

long-time counsel. Morgan also served alongside Pade on the board of another company, 

and the two men had an ongoing social relationship through their sons, who were friends. 

The Complaint alleges that Morgan, Jarus, and Pourzanjani served regularly on boards of 

Silicon Valley companies, and this made them want to remain on good terms with Oak Hill 

because of its outsized influence within the highly networked Silicon Valley community. 

JWa C_bbxi acquisition of majority control did not immediately result in any change 

_d j^[ >ecfWdoxi Xki_d[ii ijhWj[]o- Aeh j^[ d[nj jme o[Whi+ j^[ >ecfWny continued to 

focus on growth. Its pursuit of this strategy included the following acquisitions: 

' In December 2009, the Company paid $4 million for New Venture Corporation, 
LLC, a company whose credit card website could be used to generate leads for the 
Vertical Markets business. 

' In April 2010, the Company paid $2.7 million for T2Media, a company whose travel 
websites could be used to generate leads for the Vertical Markets business. 



10 
#

' In November 2010, the Company paid $17 million for Shopwiki Corporation, a 
company in the vertical markets space. 

D. @IS 8QTT 3PIVOMZ DPM 3WUXIV`aZ Strategy.  

The Complaint alleges that at some point during 2011, Oak Hill concluded that 

uexercising its contractual redemption right in February 2013 was the most effective way 

je WY^_[l[ j^[ h[jkhd e\ _ji YWf_jWb-v >ecfb- r 13- The Complaint alleges that beginning in 

2011, Oak Hill caused the Company to alter its business plan by no longer focusing on 

growth, whether internally or by acquisition, and instead seeking to accumulate cash that 

could be used for redemptions.  

Consistent with a directional reset, the Company changed its management team in 

mid-2011. In June 2011, defendant Scott Morrow became co-President alongside 

Kupietzky. In August 2011, Kupietzky left the Company. Defendant Debra Domeyer, who 

^WZ X[[d i[hl_d] Wi j^[ >ecfWdoxi >^_[\ O[Y^debe]o J\\_Y[h+ became co-President with 

Mohhem- Dd ?[Y[cX[h 0.//+ ed[ e\ j^[ >ecfWdoxi ekji_Z[ Z_h[YjehitPourzanjanitleft 

the Board. His seat remained vacant. 

Also consistent with a directional reset, the Company did not make any acquisitions 

during 2011. =o j^[ [dZ e\ j^[ o[Wh+ j^[ >ecfWdoxi cash reserves had nearly doubled, from 

$13.2 million at the end of 2010 to $23.7 million at the end of 2011.  

Most significantly, the Company spent the second part of 2011 preparing to sell two 

of its four lines of business: the Domain Aftermarket Services business and the Domain 

Registrar Services business. The Company completed the sale in January 2012 for total 

proceeds of $15.4 million. The Company had paid more than $46.5 million in 2007 to 
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purchase two of the companies that comprised just part of the divested lines of business. 

Five years later, the Company sold the two lines of business in their entirety for a third of 

the price. The sale of the two lines of business ^WZ W ZhWcWj_Y [\\[Yj ed j^[ >ecfWdoxi 

revenue-generating capacity. Total annual revenue dropped from $141 million in 2011 to 

$89 million in 2012. 

E. Further Moves In Preparation For Redemption 

In May 2012, Domeyer became j^[ >ecfWdoxi >@J and joined the Board. 

Pourzanjani was not replaced, so the Board had seven directors: the three Oak Hill 

Directors, Domeyer, Morgan, Jarus, and Ng.  

Pade and Ng were the members of the Compensation Committee. In May 2012, they 

Wffhel[Z Xedki W]h[[c[dji \eh ?ec[o[h WdZ jme e\ j^[ >ecfWdoxi senior officers: 

Elizabeth Murray, the Chief Financial Officer, and Todd Greene, the General Counsel. The 

agreements provided for special fWoc[dji _\ j^[ >ecfWdo WY^_[l[Z W ub_gk_Z_jo [l[dj+v 

defined to include the redemption of at least $75 million of Preferred Stock.  

In 2012, the Company again did not make any acquisitions. By the end of the year, 

j^[ >ecfWdoxi YWi^ h[i[hl[i ̂ WZ ZekXb[Z W i[YedZ j_c[- <j j^[ [dZ e\ 0.//+ j^[ >ecfWdo 

had $23.7 million in cash. By the end of 2012, it had $50 million. This was more than three 

j_c[i j^[ >ecfWdoxi Wl[hW][ [dZ-of-year cash balance of $15.5 million during the period 

from 2007 to 2010, when the Company was in growth mode. 

F. The Committee 

In August 2012, with the Redemption Right looming, the Board formed a special 

committee (j^[ u>ecc_jj[[v) Y^Wh][Z m_j^ [lWbkWj_d] j^[ >ecfWdoxi Wbj[hdWj_l[i \eh 
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raising capital for redemptions and to negotiate with Oak Hill over the terms of any 

redemptions. The resolution creating the Committee provided that the Board would not 

approve any transaction relating to the Redemption Right without a prior favorable 

h[Yecc[dZWj_ed \hec j^[ >ecc_jj[[- O^[ h[iebkj_ed fhel_Z[Z j^Wj j^[ >ecc_jj[[xi 

authority would terminate when Oak Hill exercised the Redemption Right. 

The members of the Committee were Morgan and Jarus. The Committee held its 

first meeting on August 28, 2012. Morgan disclosed his social relationship with Pade. He 

did not disclose his service with Pade on another board or his relationship with Oak Hill 

through his work at Wilson Sonsini. 

G. The Officersa Recommendation 

In September 2012, the Committee tasked Domeyer, Murray, and Greenetthe three 

officers with bonuses tied to redemptionstwith creating a proposal for Oak Hill. The 

officers determined that the Company only needed a cash reserve of $10 million, or one-

fifth of the amount it had accumulated. This freed $40 million for other uses. The officers 

proposed that the Company use all of it redemptions, borrow an additional $35 million, 

and use all of that for redemptions as well. The total of $75 million would result in the 

Company redeeming half of the shares of the Preferred Stock, which had a contractual 

value of $150 million in the aggregate for purposes of redemptions. It also would trigger 

j^[ e\\_Y[hix Xedkies. 

The officers worried that banks would not lend to the Company if they perceived 

that additional funds would be funneled to Oak Hill, so the officers proposed that the $75 

million redemption be conditioned on Oak Hill not receiving any further redemptions until 
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2017. In October 2012, the Committee adopted the general framework of the 

recommendation but shortened the delay on further redemptions from 2017 until 2016. 

Oak Hill rejected the proposal. Oak Hill countered by asking that the Company 

agree to redeem additional shares of Preferred Stock if the Company sold assets. Oak Hill 

also wanted a cumulative dividend of 12% per annum paid in kind on the unredeemed 

shares. The terms of the Preferred Stock did not give Oak Hill the right to a cumulative 

dividend, before or after the exercise of the Redemption Right. The terms of the Preferred 

Stock also recognized that the Company only was obligated to redeem as many shares of 

Preferred Stock as it could out of legally available funds and after that, the Board only had 

to generate funds for further redemptions consistent with its fiduciary duties. During the 

time it took to generate additional funds, Oak Hill was not entitled to any increase in the 

redemption price and had no other remedies. Oak Hillxi h[gk[ij mekbZ cause the balance 

of the redemption obligation to compound at 12% per annum. 

The Committee did not accept JWa C_bbxi Yekdj[h. In November 2012, the 

Committee proposed that 100% of the net cash proceeds from any divestures outside the 

ordinary course of business would go towards redemptions and that Oak Hill would receive 

a 2% cumulative payment-in-kind dividend on any shares of Preferred Stock that were not 

redeemed. In return for these concessions, the Committee proposed that the Company 

would not make any additional redemptions until 2015. 

Concurrently, Murray contacted several banks about a credit facility. Because the 

borrowings would be used for redemptions, only one bank would even consider a loan. 

That bank conditioned its proposal on Oak Hill guaranteeing repayment. Oak Hill refused. 
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The bank then offered a two-year term loan of $15 million, conditioned on the Company 

not using any of the proceeds for redemptions. The inability to secure financing prevented 

the Company from using debt to redeem a portion of the Preferred Stock, as the officers 

had proposed, and thereby hit the $75 million trigger for their bonuses. 

H. Oak HillaZ Demand 1VL DPM @NNQKMYZa BM]QZML BMKWUUMVLI[QWV

On February 1, 2013, Pade told the Committee that Oak Hill intended to exercise 

the Redemption Right in full on the earliest possible date, i.e. February 13. Acknowledging 

that the Company did not have the funds to redeem the Preferred Stock in full, Pade 

proposed that the Company immediately make a redemption payment of $50 million, 

which he later reduced to $45 million. In return, Oak Hill would forbear on receiving 

\khj^[h h[Z[cfj_ed fWoc[dji kdj_b ?[Y[cX[h 1/+ 0./1- PdZ[h KWZ[xi fhefeiWb+ JWa C_bb 

would have the right to cancel the forbearance agreement unilaterally and demand 

additional redemptions on thirty-ZWoix dej_Y[. 

Jd A[XhkWho /0+ 0./1+ j^[ >ecc_jj[[ c[j je Yedi_Z[h KWZ[xi demand. One obvious 

problem was that using $45 million for redemptions would leave the Company with only 

$5 million in cash, which was half of the reserve of $10 million in cash that the officers 

had stated was necessary to suffehj j^[ >ecfWdoxi ef[hWj_edi- During the period from 

2007 to 2010, the Company ended each year with an average of $15.5 million in cash. 

Conveniently, the officers changed their minds about how much cash the Company 

needed. Murray advised the Committee that she now believed $2 million in cash was 

sufficient. That figure permitted the Company to make the $45 million redemption payment 

that Oak Hill wanted.  
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The Committee Z_Z dej i[[a Wdo ej^[h Y^Wd][i _d JWa C_bbxi proposal, such as more 

c[Wd_d]\kb \ehX[WhWdY[- PdZ[h JWa C_bbxi fhefeiWb+ j^[ j^_hjo-day termination right 

rendered the forbearance offer largely illusory. Moreover, the offer at most contemplated 

\ehX[WhWdY[ e\ j[d cedj^i- O^_i mWi [\\[Yj_l[bo j^[ ib[[l[i \hec JWa C_bbxi l[ij+ X[YWki[ 

(i) Oak Hill had no ability to compel the Company to make redemptions except out of 

legally available funds, (ii) the Board had the right to determine how to raise additional 

funds in a manner that complied with its fiduciary duties, and (iii) one can readily doubt 

whether, after a $45 million redemption, the Company would have the capacity to make 

any additional redemptions during the remaining nine months of the year. 

But the Committee did not push back. They resolved to recommend that the Board 

accept JWa C_bbxi terms.  

I. The March Redemption 

On February 13, 2013, Oak Hill exercised the Redemption Right in full and on the 

earliest possible date. In accordance with Generally Accepted Accounting Principles 

(uB<<Kv)+ j^[ >ecfWdo h[YbWii_\_[Z JWa C_bbxi Kh[\[hh[Z NjeYa Wi W Ykhh[dj b_WX_b_jo ed 

its balance sheet in the amount of $150 million. The >ecc_jj[[xi Wkj^eh_jo j[rminated with 

the exercise of the Redemption Right. 

On February 27, 2013, the Board met to consider JWa C_bbxi Z[cWdZ \eh h[Z[cfj_ed- 

The Board concluded that the Company had sufficient surplus to redeem $45 million of 

Preferred Stock, as required by Section 160 of the Delaware General Corporation Law (the 

u?B>Gv). 8 Del. C. § 160. In making this determination, the Board did not treat the 

Preferred Stock as a current liability of $150 million+ Wi _j Wff[Wh[Z ed j^[ >ecfWdoxi 
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balance sheet. Had the Board done so, the Company would have had a deficit of $60 million 

and could not have redeemed any Preferred Stock.  

Domeyer, Morgan, Jarus, and Ng voted to approve the redemption. The Oak Hill 

Directors abstained. On March 18, 2013, the Company paid Oak Hill $45 million to redeem 

shares of Preferred Stock (j^[ uHWhY^ M[Z[cfj_edv)- <bj^ek]^ Kupietzky was no longer 

employed by the Company, his employment agreement called for him to receive a bonus 

if shares of Preferred Stock were redeemed. He received $632,813, or approximately 1.4% 

of the redemption amount. Murray, Greene, and Domeyer did not receive a bonus, because 

their agreements required a redemption of at least $75 million to trigger their payments.  

Hsu learned of the March Redemption on May 23, 2013, when Greene e-mailed him 

j^[ >ecfWdoxi WkZ_j[Z \_dWdY_Wb ijWj[c[dji for 2012. Hsu was shocked. He e-mailed 

Greene: 

Well this is a surprise. Our ugrowth companyv emptying its coffers to Oak 
Hill through redemption? How is this supposed to instill shareholder 
confidence? On April 5th I asked you if there were any material corporate 
transactions and to get this to me within a reasonable 5-7 days. How is it this 
is t^[ \_hij j_c[ Dxc ^[Wh_d] e\ j^_i;

Bh[[d[ h[fb_[Z8 uD X[b_[l[ oek ^Wl[ X[[d WmWh[ e\ j^[ h[Z[cfj_ed h_]^j i_dY[ JWa UC_bbV 

made their investment back in 2008. . . . In February they provided a redemption notice 

pursuant to the charter and the company complied with its obligation to redeem the shares 

j^Wj _j YekbZ-v Bh[[d[xi h[fbo eXiYkh[Z j^[ b[d]j^y background leading up to the formal 

exercise of the Redemption Right. 

In September 2013, Morse left Oak Hill and resigned from the Board. This left Pade 

and Scott as the Oak Hill representatives. Hehi[xi i[Wj was left vacant.  
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J. The September Redemption.  

In February 2014, Domeyer advised the Board that a strategic acquirer had 

expressed interest in purchasing the Domain Monetization business. After selling two lines 

of business in January 2012, the Company had two lines left. The Domain Monetization 

business mWi j^[ >ecfWdoxi fh_cWho iekhY[ e\ h[l[dk[- 

Recognizing that any cash generated by the sale could be used for redemptions, and 

perceiving that this could create a conflict for the Oak Hill Directors, the Board 

reconstituted the Committee to oversee the negotiations. Its members again were Morgan 

and Jarus. The Committee delegated the actual negotiations to Domeyer, Murray, and 

Greene, the three members of management with bonuses tied to achieving $75 million in 

redemptions.  

In April 2014, management reached an agreement to sell the Domain Monetization 

business for $40 million. The Committee recommended the deal to the Board, and the 

Board approved it on April 14. 

The sale of the Domain Monetization business closed in May 2014. The Board 

moved quickly to deploy the resulting cash for redemptions. On June 4, the Board acted by 

written consent to reconstitute the Committee a third time, once again consisting of Morgan 

and Jarus, and charged the Committee with overseeing the redemption process.  

The Board also decided to free up additional cash for redemptions through a 

restructuring. It would involve terminating certain executives, reducing the overall work 

force, and terminating j^[ >ecfWdoxi b[Wi[ ed _ji Gei <d][b[i ^[WZgkWhj[hi- The Board 

charged the Committee with implementing the restructuring.  
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The Committee delegated the details of both tasks to Domeyer, Murray, and Greene. 

In July 2014, the officers presented a plan for the restructuring. The Committee rejected it 

because it did not cut costs enough. The Committee told the officers to cut more. 

On August 4, 2014, the officers presented a revised plan. The Committee rejected it 

and told the officers to cut more.  

On August 25, 2014, the full Board received an update on the >ecc_jj[[xi meha. 

The officers recommended a business plan that involved greater cost reductions and the 

sale of one of the three segments e\ j^[ >ecfWdoxi bed[ h[cW_d_d] line of business, 

Vertical Markets. The full Board approved the new business plan with Pade, Scott, 

Domeyer, Morgan, and Jarus voting in favor. Ng abstained. 

On August 29, 2014, the Committee determined that in light of the new business 

plan, the Company could make a redemption payment of $40 million to Oak Hill. The 

Committee resolved to ask Oak Hill to extend the forbearance agreement until March 31, 

2015. One can readily question whether this term provided any benefit to the Company, 

because after a $40 million redemption, it was doubtful that the Company would have the 

capacity to redeem any additional shares during the next seven months. 

The full Board met on September 2, 2014. The Board determined that the Company 

had sufficient surplus to make a redemption payment of $40 million. As before, the Board 

did not treat JWa C_bbxi remaining Preferred Stock as a current liability of $105 million, as 

_j Wff[Wh[Z ed j^[ >ecfWdoxi XWbWdY[ i^[[j- O^[ =eWhZ Wffhel[Z j^[ redemption payment 

on the terms recommended by the Committee, and the Company made the redemption (the 

uN[fj[cX[h M[Z[cfj_edv)-
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The Company previously had redeemed $45 million in Preferred Stock through the 

March Redemption. The September Redemption brought the total to $85 million. That 

amount [nY[[Z[Z j^[ $53 c_bb_ed h[Z[cfj_ed jh_]][h \eh j^[ e\\_Y[hix Xedkies. Domeyer, 

Murray, and Greene each received a bonus of $587,184.  

K.  One More Divestiture  

The sale of the Domain Monetization business left the Company with only its 

Vertical Markets line of business. It had three segments: Retail, Travel, and Consumer 

Finance. M[jW_b ][d[hWj[Z d[Whbo ^Wb\ e\ j^[ >ecfWdoxi h[cW_d_d] h[l[dk[- O^[ uYhemd 

`[m[bv e\ M[jW_b mWi N^efm_a_. In 2010, the Company acquired Shopwiki for $17 million. 

In December 2014, the Company sold Shopwiki for $600,000.  

The sale of Shopwiki capped a remarkable period during which the Company sold 

three of its four lines of business in their entirety and divested the principal economic driver 

of the fourth line of business. The sales ^WZ W ZhWcWj_Y [\\[Yj ed j^[ >ecfWdoxi YWi^-

generating capacity. In 2011, before the divestitures, the Company generated annual 

revenue of $141 million. In 2015, after the divestitures, the Company generated annual 

revenue of $11 million, a decline of 92%. 

On October 19, 2015, Ng left the Board. His seat remained vacant. The current 

Board comprises Pade, Scott, Domeyer, Morgan, and Jarus.  

L. This Litigation 

Jd ?[Y[cX[h //+ 0./3+ Cik h[Y[_l[Z j^[ >ecfWdoxi 0./2 WkZ_j[Z \_dWdY_Wb 

statements and learned of the September Redemption and the sale of Shopwiki. In January 

2016, he sought books and record pursuant to Section 220 of the DGCL. 8 Del C. § 220.
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The Company agreed to produce certain documents, including minutes of Board and 

Committee meetings. 

On March 15, 2016, Hsu filed this action through his living trust, which holds his 

Company stock. The defendants have moved to dismiss the Complaint.  

II. RULE 12(b)(6) ANALYSIS 

The defendants have moved to dismiss the Complaint pursuant to Rule 12(b)(6) for 

failing to state a claim on which relief can be granted. When considering such a motion, 

(i) all well-pleaded factual allegations are accepted as true; (ii) even vague 
allegations are well-pleaded if they give the opposing party notice of the 
claim; (iii) the Court must draw all reasonable inferences in favor of the non-
moving party; and (iv) dismissal is inappropriate unless the plaintiff would 
not be entitled to recover under any reasonably conceivable set of 
circumstances susceptible of proof. 

Savor, Inc. v. FMR Corp., 812 A.2d 894, 896s97 (Del. 2002) (footnotes and internal 

quotation marks omitted). 

O^[ >ecfbW_dj WZlWdY[i j^[eh_[i j^Wj \Wbb kdZ[h [WY^ fWhj e\ j^[ \Wceki ujm_Y[ 

j[ij[Zv \hWc[meha Ye_d[Z Xo YehfehWj[ iY^ebWh WdZ ijWj[icWd Khe\[iieh <Zeb\ <- Berle. 

As he explained,  

in every case, corporate action must be twice tested: first, by the technical 
rules having to do with the existence and proper exercise of the power; 
second, by equitable rules somewhat analogous to those which apply in favor 
of a cestui que trust je j^[ jhkij[[xi [n[hY_i[ e\ m_Z[ fem[hi ]hWdj[Z je ^_c 
in the instrument making him a fiduciary. 
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Adolf A. Berle, Corporate Powers as Powers in Trust, 44 Harv. L. Rev. 1049, 1049 (1931). 

?[bWmWh[ \ebbemi j^[ ujm_Y[ j[ij[Zv \hWc[meha m^[d [lWbkWj_d] challenges to corporate 

acts.3

The Complaint advances six counts: (i) breach of fiduciary duty by the individual 

defendants, (ii) breach of fiduciary duty by Oak Hill, (iii) aiding and abetting a breach of 

fiduciary duty, (iv) waste, (v) engaging in unlawful redemptions, and (vi) unjust 

enrichment. The first four counts raise equitable challenges that fall under the second part 

of the twice-tested framework. The fifth count raises a legal challenge that falls under the 

first part of the twice-tested framework. The sixth is a fallback count that can be raised at 

law or in equity. In fealty to Berle, this decision addresses the legal challenge first, then 

proceeds to the equitable challenges. It addresses unjust enrichment last. 

For the reasons that follow, the legal challenge asserted in Count V does not state a 

claim on which relief can be granted. The equitable challenges asserted in Counts I, II, and 

###########################################################

3 Sample v. Morgan, 914 A.2d 647, 672 (Del. >^- 0..5) (Njh_d[+ Q->-) (u>ehfehWj[ 
WYji j^ki ckij X[ wjm_Y[-j[ij[Zx s edY[ Xo j^[ bWm WdZ W]W_d _d [gk_jo-v)9 accord Quadrant 
Structured Prods. Co. v. Vertin, 2014 WL 5465535, at *3 (Del. Ch. Oct. 28, 2014) 
(u?[bWmWh[ bWm WZ^[h[i je j^[ jm_Y[-testing pridY_fb[-v)+ MRRkP, 151 A.3d 447 (Del. 2016) 
(TABLE); Carsanaro v. Bloodhound Tech., Inc., 65 A.3d 618, 641 (Del. Ch. 2013) 
(u>ehfehWj[ WYji Wh[ jm_Y[-j[ij[Z+ edY[ \eh ijWjkjeho Yecfb_WdY[ WdZ W]W_d _d [gk_jo-v)9 see 
;Z ^Q Ba^Q DQ_*( ;ZO* EkT[XPQ^_ >U`US*, 808 A.2d 421, 434 (Del. Ch. 2002) (Strine, V.C.) 
(uIej^_d] WXekj Uj^[ ZeYjh_d[ e\ _dZ[f[dZ[dj b[]Wb i_]d_\_YWdY[] alters the fundamental rule 
that inequitable actions in technical conformity with statutory law can be restrained by 
[gk_jo-v)- See generally Schnell v. Chris-Craft Indus., Inc., 285 A.2d 437, 439 (Del. 1971) 
(uUDVd[gk_jWXb[ WYj_ed Ze[i dej X[Yec[ f[hc_ii_Xb[ i_cfbo X[YWki[ _j _i b[]Wbbo feii_Xb[-v); 
Marino v. Patriot Rail Co.+ /1/ <-1Z 103+ 114 (?[b- >^- 0./4) (uKeij-1967 decisions by 
the Delaware Supreme Court . . . rendered untenable the strong-form contention that a 
ijWjkjeho ]hWdj e\ Wkj^eh_jo d[Y[iiWh_bo \eh[Ybei[Z \_ZkY_Who h[l_[m-v)-
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III state claims on which relief can be granted. The waste claim asserted in Count IV falls 

short because the Company received some consideration in the challenged transactions. 

Count VI, unjust enrichment, survives.  

A. The Unlawful Redemption Claim 

Count V of the Complaint asserts that the defendants engaged in redemptions that 

violated Section 160 of the DGCL and principles of Delaware common law. This count 

disputes whether the Board had the legal power to cause the Company to engage in the 

h[Z[cfj_edi- Dj j^[h[\eh[ Yedij_jkj[i W Y^Wbb[d][ Wj bWm kdZ[h Khe\[iieh =[hb[xi ujm_Y[ 

j[ij[Zv \hWc[meha- O^_i Yekdj Ze[i not state a claim on which relief could be granted. 

Section 160 of the DGCL provides as follows. 

(a) Every corporation may purchase, redeem, receive, take or otherwise 
acquire . . . its own shares; provided, however, that no corporation shall: 

(1) Purchase or redeem its own shares of capital stock for cash or other 
property when the capital of the corporation is impaired or when such 
purchase or redemption would cause any impairment of the capital of the 
corporation, except that a corporation . . . may purchase or redeem out of 
capital any of its own shares which are entitled upon any distribution of its 
assets, whether by dividend or in liquidation, to a preference over another 
class or series of its stock . . . if such shares will be retired upon their 
acquisition and the capital of the corporation reduced in accordance with §§ 
243 and 244 of this title. 

8 Del. C. § 160(a)(1). u< h[fkhY^Wi[ _cfW_hi YWf_jWb _\ j^[ \kdZi ki[Z _d j^[ h[fkhY^Wi[ 

[nY[[Z j^[ Wcekdj e\ j^[ YehfehWj_edxi wikhfbki+x Z[\_d[Z Xo 6 Del. C. § 154 to mean the 

[nY[ii e\ d[j Wii[ji el[h j^[ fWh lWbk[ e\ j^[ YehfehWj_edxi _iik[Z ijeYa-v =XMZS b* EYU`Tk_ 

Food & Drug Ctrs., Inc., 702 A.2d 150, 153 (Del. /775)- uI[j Wii[ji c[Wdi j^[ Wcekdj Xo 

m^_Y^ jejWb Wii[ji [nY[[Z jejWb b_WX_b_j_[i-v 6 Del. C. § 154. Under Section 160(a)(1), 
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therefore, unless a corporation redeems preferred shares and retires them upon redemption 

to h[ZkY[ _ji YWf_jWb+ uW YehfehWj_ed cWo ki[ edbo _ji ikhfbki \eh j^[ fkhY^Wi[ e\ i^Wh[i e\ 

_ji emd YWf_jWb ijeYa-v ;Z ^Q ;Z`kX Dadiator Co., 92 A. 255, 256 (Del. Ch. 1914).  

The Redemption Provisions additionally limit the Company to making redemptions 

ekj e\ u\kdZi b[]Wbbo WlW_bWXb[-v O^_i f^hWi[ _i dej iodedoceki m_j^ uikhfbki-v uJkji_Z[ 

of the DGCL, a wide range of statutes and b[]Wb ZeYjh_d[i YekbZ h[ijh_Yj W YehfehWj_edxi 

WX_b_jo je ki[ \kdZi+ h[dZ[h_d] j^[c dej wb[]Wbbo WlW_bWXb[-xv EH ;Zb* Bk^_( >>4 b* 

Thoughtworks, Inc., 7 A.3d 973, 985 (Del. Ch. 2010), MRRkP, 37 A.3d 205 (Del. 2011). 

<ced] j^[i[+ ?[bWmWh[ Yecced bWm u^Wi bed] h[ijh_Yj[Z W YehfehWj_ed \hec h[Z[[c_d] 

its shares when the corporation is insolvent or would be rendered insolvent by the 

h[Z[cfj_ed-v Id. (Yebb[Yj_d] YWi[i)- >edi[gk[djbo+ uUWV YehfehWtion easily could have 

w\kdZix WdZ o[j \_dZ j^Wj j^[o m[h[ dej wb[]Wbbo WlW_bWXb[x - - - < YehfehWj_ed Wbie YekbZ bWYa 

w\kdZi+x o[j ^Wl[ j^[ b[]Wb YWfWY_jo je fWo Z_l_Z[dZi eh cWa[ h[Z[cfj_edi X[YWki[ _j ^WZ W 

bWh][ ikhfbki-v Id.

1. The Preferred Stock As A Current Liability  

The Complaint asserts that the Company lacked sufficient surplus to engage in the 

March and September Redemptions because the Preferred Stock should have been treated 

Wi W Ykhh[dj b_WX_b_jo \eh fkhfei[i e\ YWbYkbWj_d] j^[ >ecfWdoxi d[j Wisets. After Oak Hill 

exercised its Redemption Right, the Company recorded the Preferred Stock on its balance 

sheet as a current liability with a value of $150 million. The Complaint alleges that if the 

Preferred Stock had been treated as a current liability for purposes of calculating surplus, 

Yedi_ij[dj m_j^ j^[ >ecfWdoxi XWbWdY[ i^[[j+ j^[d j^[ >ecfWdo mekbZ ̂ Wl[ ̂ WZ W d[]Wj_l[ 
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surplus when it engaged in the March and September Redemptions. Under that scenario, 

the redemptions would violate Section 160. 

The Company was correct when it did not treat the Preferred Stock as a current 

liability. Delaware courts have held consistently that preferred stock is equity, not debt.4

uO^[ \kdZWc[djWb h[Wied j^Wj - - - fh[\[hh[Z i^Wh[i Wh[ [gk_jo _i j^Wj j^[o fhel_Z[ do 

]kWhWdj[[Z h_]^j e\ fWoc[dj-v5 uUOV^[ ^ebZ[h e\ fh[\[hh[Z ijeYa _i dej W Yh[Z_jeh e\ j^[ 

corporation. Such a holder has no legal right to annual payments of interest, as long term 

creditors will have, and most importantly has no maturity date with its prospect of capital 

h[fWoc[dj eh h[c[Z_[i \eh Z[\Wkbj-v HB Korenvaes, 1993 WL 205040, at *5.  

###########################################################

4 See, e.g., Thoughtworks, 7 A.3d at 990-91 (contrasting preferred stock with debt);
;Z ^Q F^MP[_ ;ZO* EkT[lder Litig. (Trados II), 73 A.3d 17, 39 n.8 (Del. Ch. 2013) 
(uUKVh[\[hh[Z ijeYa _i i[d_eh _d Z[\_d[Z h[if[Yji je Yecced+ Xkj _j _i [gk_jo+ dej Z[Xj+ WdZ 
_j h[cW_di ikX`[Yj je j^[ ijWjkjeho WdZ Yecced bWm b_c_jWj_edi j^Wj Wffbo je [gk_jo-v)9 
Carsanaro+ 43 <-1Z Wj 423 (uO^[ h[ijh_Yj_edi ed h[Z[cfj_ed _cfei[Z Xo N[Yj_ed /4. Wh[ 
ed[ Yh_j_YWb \WYjeh j^Wj Z_ij_d]k_i^[i fh[\[hh[Z ijeYa \hec Z[Xj-v)9 9M^NUZSQ^ 4M\U`MX Bk^_ 
Master Fund I, Ltd. v. Granite Broad. Corp., 906 A.2d 218, 225 (Del. Ch. 2006) (u@l[d 
where preferred shares in some way straddle the line between debt and equity, the cases 
which have grappled with that question in the context of bankruptcy law have held, almost 
kd_l[hiWbbo+ j^Wj j^ei[ i^Wh[i Wh[ \ehci e\ [gk_jo-v)9 HB Korenvaes Invs., L.P. v. Marriot 
Corp.+ /771 RG 0.3.2.+ Wj *3 (?[b- >^- Ekd[ 7+ /771) (<bb[d+ >-) (uUOV^[ ^ebZ[h e\ 
fh[\[hh[Z ijeYa _i dej W Yh[Z_jeh e\ j^[ YehfehWj_ed-v)9 see also Mesa Hldg. >`P* Bk_hip v. 
Bicoastal Corp., 1991 WL 17172, at *2 (Del. Ch. Feb. 11, 1991); Moore v. Am. Fin. & 
Sec. Co., 73 A.2d 47, 48 (Del. Ch. 1950) (Seitz, V.C.); Starring v. Am. Hair & Felt Co., 
191 A. 887, 890 (Del. Ch. 1937) (Wolcott, C.), MRRkP, 2 A.2d 249 (Del. 1937). 

5 Harbinger, 906 A.2d at 231; accord 11 7XQ`OTQ^k_ 4eOX[\QPUM [R `TQ >Mc [f 
Private Corporations q 3075 (f[hc- [Z-) (u<i W]W_dij Yh[Z_jehi e\ j^[ YehfehWj_ed+ 
preferred shareholders have no greater rights than common shareholders . . . [T]heir rights 
. . . are subordinate to the rights of such creditors, and consequently they are not entitled to 
Wdo fWhj e\ j^[ YehfehWj[ Wii[ji kdj_b j^[ YehfehWj[ Z[Xji Wh[ \kbbo fW_Z-v)- 
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The existence of a mandatory redemption right, even one that has ripened, does not 

Yedl[hj j^[ ^ebZ[h e\ fh[\[hh[Z ijeYa _dje W Yh[Z_jeh- u< h[Z[cfj_ed h_]^j Ze[i dot give the 

holder the absolute, unfettered ability to force the corporation to redeem shares under any 

Y_hYkcijWdY[i-v Carsanaro+ 43 <-1Z Wj 422- u<kj^eh_jo ifWdd_d] j^h[[ Z_\\[h[dj Y[djkh_[i 

adverts to and enforces limitations on the ability of preferred stockholders to force 

h[Z[cfj_ed-v Thoughtworks, 7 A.3d at 990.  

The Preferred Stock in this case is no different. The Redemption Right that Oak Hill 

exercised was subject to statutory, common law, and contractual limitations. By statute, 

any redemptions were subject to the requirements of Section 160 of the DGCL. As a matter 

of common law, any redemptions were subject to limitations that included the restriction 

ed h[Z[cfj_edi um^[d j^[ YehfehWj_ed _i - - - eh mekbZ X[ h[dZ[h[Z _diebl[dj-v 

Thoughtworks, 7 A.3d at 985. By contract, under the terms of the Preferred Stock itself, 

Wdo h[Z[cfj_edi edbo YekbZ X[ cWZ[ ekj e\ u\kdZi b[]Wbbo WlW_bWXb[+v WdZ j^[ =eWhZ edbo 

^WZ Wd eXb_]Wj_ed je ][d[hWj[ \kdZi \eh h[Z[cfj_edi j^hek]^ uh[WiedWXb[ WYj_edi (Wi 

determined by the U>ecfWdoxiV Board of Directors in good faith and consistent with its 

fiduciary duties) . . . .v B_l[d j^[i[ h[ijh_Yj_edi+ j^[ =eWhZ mWi dej h[gk_h[Z je jh[Wj j^[ 

Kh[\[hh[Z NjeYaxi h[Z[cfj_ed YbW_c Wi W Ykhh[dj b_WX_b_jo m^[d Z[j[hc_d_d] ikhfbki-

The fact that the Company reclassified the Preferred Stock as a liability on its 

balance sheet in accordance with GAAP does not dictate a different conclusion. This court 

addressed that issue in Harbinger, where the plaintiff argued that because the company 

jh[Wj[Z j^[ fbW_dj_\\xi fh[\[hh[Z ijeYa Wi W b_WX_b_jo ed _ji XWbWdY[ i^[[j+ j^[ fbW_dj_\\ mWi W 

uYh[Z_jehv m_j^ ijWdZ_d] je Xh_d] W \hWkZkb[dj Yedl[oWdY[ YbW_c- 7.4 <-0Z Wj 000- O^[ 
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Harbinger decision rejected the argument that the treatment of the preferred stock on the 

balance sheet converted an equity claim into a debt claim, noting that Delaware courts have 

bed] ZhWmd uYb[Wh b_d[i - - - X[jm[[d [gk_jo WdZ Z[Xj ^ebZ[hi+v WdZ j^Wj u_j _i dej j^[ heb[ e\ 

[the Financial Accounting Standards Board, which promulgates GAAP rules] to enact such 

i_]d_\_YWdj Y^Wd][i _d ?[bWmWh[ bWm-v Id. at 226-27. 

Relatedly, the plaintiff contends that the Preferred Stock should be treated as a 

b_WX_b_jo \eh fkhfei[i e\ j^[ h[Z[cfj_edi X[YWki[ j^[ >ecfWdo WYj[Z uWi _\ j^[ h[Z[cption 

eXb_]Wj_ed mWi W b[]Wbbo [d\ehY[WXb[ Z[Xj-v ?aj- 3/ Wj 66- G_a[ j^[ fbW_dj_\\ _d Harbinger, 

the plaintiff here relies on an opinion by the Circuit Court of Maryland, Costa Brava 

Partnership II v. Telos Corp., 2006 WL 1313985 (Md. Cir. Ct. Mar. 30, 2006). The 

Harbinger decision did not regard Costa Brava as persuasive. First, in Costa Brava, the 

YecfWdoxi emd Y[hj_\_YWj[ e\ _dYehfehWj_ed Y^WhWYj[h_p[Z j^[ fh[\[hh[Z ijeYa Wi 

u_dZ[Xj[Zd[ii-v6 C[h[+ j^[ >ecfWdoxi Y[hj_\_YWj[ e\ _dYehfehWj_ed _Z[dj_\_[i j^e Preferred 

###########################################################

6 Id. at *5. The Costa Brava decision is not a hallmark of clarity. Vice Chancellor 
Lamb summarized what appears to have been the pertinent facts underlying the Maryland 
Yekhjxi Z[Y_i_ed Wi \ebbemi8 

The [company] . . . actually attempted to reclassify its preferred shares as 
debt because the redemption date had already passed, the company was 
insolvent, and the first tranche of its repayment obligations were due. The 
YecfWdoxi [\\ehji m[h[ _d lW_d+ ^em[l[h+ X[YWki[ j^[ Yel[dWdji _d _ji Yh[Z_j 
facility forbade the acquisition of additional debt. In the context of the 
impending repayment obligation, which triggered some unspecified remedy 
for the preferred shares, the Costa Brava complaint appears to have 
essentially alleged not only that the defendant was formally treating the 
preferred shares as debt, but that its very conduct was an attempt to 
consummate in fact the exchange transaction it could not complete under its 
credit facility.  



27 
#

NjeYa Wi W uYbWiiUV e\ YWf_jWb ijeYa-v ?aj- 14+ @n- =- Whj- DQ- Second, Costa Brava blurred 

j^[ uYb[Wh b_d[i ?[bWmWh[ Yekhji ^Wl[ WbmWoi ZhWmd X[jm[[d [gk_jo WdZ Z[Xj ^ebZ[hi-v 

Harbinger, 906 A.2d at 226. In doing so, Costa Brava ran contrary to the weight of 

Delaware precedent. 

O^[ >ecfbW_djxi [\\ehj je jh[Wj j^[ Kh[\[hh[Z NjeYa Wi W de facto debt obligation also 

XheWZ[di j^[ b[]Wb _dgk_ho X[oedZ m^Wj j^Wj ij[f e\ j^[ WdWboi_i Yedj[cfbWj[i- uO[ij_d] 

whether a transaction complies with the applicable business entity statute or the 

organizational documents of the entity is a different inquiry than determining whether those 

in control of the entity have exercised their powers in compliance with their fiduciary 

Zkj_[i-v In re Kinder Morgan, Inc. Corp. Reorganization Litig., 2014 WL 5667334, at *8 

(Del. Ch. Nov. 5, 2014), MRRkP sub nom. Haynes v. Kinder Morgan G.P., Inc., 136 A.2d 76 

(Del. 2016). When interpreting another aspect of Section 160 of the DGCL, Chancellor 

Allen offered the following comments.  

As a general matter, those who must shape their conduct to conform to the 
dictates of statutory law should be able to satisfy such requirements by 
satisfying the literal demands of the law rather than being required to guess 
about the nature and extent of some broader or different restriction at the risk 
of an ex post facto determination of error. The utility of a literal approach to 
statutory construction is particularly apparent in the interpretation of the 
requirements of our corporation lawtwhere both the statute itself and most 
transactions governed by it are carefully planned and result from a thoughtful 
and highly rational process. 

Thus, Delaware courts, when called upon to construe the technical and 
carefully drafted provisions of our statutory corporation law, do so with a 
sensitivity to the importance of the predictability of that law. That sensitivity 

###########################################################

Harbinger, 906 A.2d at 228.  
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causes our law, in that setting, to reflect an enhanced respect for the literal 
statutory language. 

Speiser v. Baker, 525 A.2d 1001, 1008 (Del. Ch. 1987) (Allen, C.), appeal refused, 525 

A.2d 582 (Del. 1987) (TABLE). 

N[Yj_ed /4.(W)(/) jWa[i W idWfi^ej e\ W YehfehWj_edxi \_dWdY_Wb YedZ_j_ed Wj j^[ j_c[ 

of the redemption and requires that the corporation have sufficient surplus at that time. 

Section 160 does not examine the steps that the corporation or its fiduciaries took to achieve 

the surplus. Whether the corporation and its fiduciaries acted properly in that regard is the 

ZecW_d e\ [gk_jo- O^[ >ecfbW_djxi Wbb[]Wj_edi that the Company treated Oak Hill as a de 

facto Yh[Z_jeh _i Wd [gk_jWXb[ YbW_c m^_Y^ Wii[hji j^Wj j^[ >ecfWdoxi \_ZkY_Wh_[i Z_ibeoWbbo 

iek]^j je cWn_c_p[ j^[ lWbk[ e\ JWa C_bbxi YedjhWYjkWb h_]^j Wj j^[ [nf[di[ e\ j^[ 

>ecfWdoxi h[i_ZkWb YbW_cWdji- O^ei[ Wblegations will be examined within the second part 

e\ Khe\[iieh =[hb[xi jm_Y[-tested framework. 

The contention that the Company violated Section 160 of the DGCL because the 

Preferred Stock was a current liability or was treated as such does not state a claim on 

which relief can be granted. This aspect of the Complaint is dismissed. 

2. The Redemptions As Risking Insolvency 

The Complaint separately alleges that the March and September Redemptions 

l_ebWj[Z ?[bWmWh[ Yecced bWm X[YWki[ j^[o ub[ii[d[Z j^[ i[Ykh_jo e\ creditors and 

_cfW_h[Z j^[ >ecfWdoxi WX_b_jo je Yedj_dk[ Wi W ]e_d] YedY[hd-v >ecfb- r 147. As noted, 

?[bWmWh[ Yecced bWm fhe^_X_ji h[Z[cfj_edi j^Wj h[dZ[h W YehfehWj_ed _diebl[dj- u< 

corporation may be insolvent under Delaware law either when its liabilities exceed its 
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Wii[ji eh m^[d _j _i kdWXb[ je fWo _ji Z[Xji Wi j^[o Yec[ Zk[-v Thoughtworks, 7 A.3d at 

987. 

The limitation on redemptions that render a company insolvent goes beyond 

h[Z[cfj_edi j^Wj h[ikbj _d _cc[Z_Wj[ _diebl[dYo- uU<V h[Z[cfj_ed cWo Z[ijroy a 

YehfehWj_edxi WX_b_jo je Yedj_dk[ Wi W ]e_d] YedY[hd+ m_j^ekj _cc[Z_Wj[bo h[dZ[h_d] _j 

_diebl[dj-v TCV VI, L.P. v. TradingScreen, Inc., 2015 WL 1598045, at *7 n.41 (Del. Ch. 

Feb. 26, 2015). The appropriate test is therefore whether a redemption left a corporation 

m_j^ekj uik\\_Y_[dj h[iekhY[i je ef[hWj[ \eh j^[ \eh[i[[WXb[ \kjkh[-v7

The Complaint does not allege facts supporting a reasonable inference that the 

redemptions rendered the Company insolvent or left the Company without sufficient 

resources to operate for the foreseeable future. After the September Redemption, the 

Company had $23 million in net assets. The Complaint therefore fails to allege that the 

Company was balance-sheet insolvent. The Complaint comes closer in alleging cash-flow 

###########################################################

7 Id. at *6. See, e.g., ;Z`kX DMPUM`[^, 92 A. at 255 (holding that redemptions may not 
udiminish the ability of the company to pay its debts, or lessen j^[ i[Ykh_jo e\ _ji Yh[Z_jehiv); 
Topken, Loring & Schwartz, Inc. v. Schwartz, 163 N.E. 735, 736 (N.Y. 1928) (u[A]ny 
agreement to purchase stock from a stockholder, which may result in the impairment of 
capital, will not be enforced, or will be considered illegal if the rights of creditors are 
W\\[Yj[Z-v)- See generally Richard M. Buxbaum, Preferred Stock-Law and Draftsmanship, 
42 Cal. L. M[l- 021+ 042 (/732) (uU<V YedjhWYj e\ Yecfkbieho h[Z[cfj_ed _i _dj[hfh[j[Z je 
h[gk_h[ h[Z[cfj_ed w_\ j^[ YecfWdo _i dej _diebl[dj eh m_bb dej j^[h[Xo X[Yec[ _diebl[djx 
(or harm creditors or impair capital).v); Henry Winthrop Ballantine, Ballantine on 
Corporations 3/. (h[l- [Z- /724) ([nfbW_d_d] j^Wj W h[Z[cfj_ed _i kdbWm\kb uif it will 
[dZWd][h j^[ Yebb[Yj_ed e\ j^[ YehfehWj[ Z[Xjiv); 2 Charles Fisk Beach, Jr., Commentaries 
on the Law of Private Corporations § 506 (1891) (explaining that u[t]he stockholder must 
come after the creditorv WdZ j^Wj [gk_jo m_bb _dj[hl[d[ _\ uan injustice would be wrought 
upon corporate creditors and the other stockholders, by taking money from the treasury 
m_j^ekj m^_Y^ j^[ [dj[hfh_i[ mekbZ X[ Yh_ffb[Zv). 
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insolvency, because in 2015 the Company had a net loss of $500,000. But losing money is 

different from not being able to pay bills as they become due. With $23 million in net 

assets, the Company could weather a loss in a given year. To plead insolvency under the 

cash-flow test, the Complaint must allege more. 

The Complaint also does not support a reasonable inference that the redemptions 

left the Company without sufficient resources to operate for the foreseeable future. Largely 

because the Company spent the preceding two years selling off its main lines of business, 

the Company did not need the same level of resources to operate. The Complaint describes 

an entity that was a shadow of its former self, with one partial line of business where it 

used to have four. The Company generated less revenue; it also had fewer employees and 

a smaller operational footprint. Given the >ecfWdoxi reduced state, the Complaint does 

not support a reasonable inference that the Company could not continue to operate. 

Whether Oak Hill and the individual defendants acted loyally by stockpiling cash, selling 

off businesses, and using the proceeds to make redemptions is an issue that will be 

evaluated in equity, not at law. 

The contention that the redemptions violated the common law by rendering the 

Company insolvent or at material risk of becoming insolvent does not state a claim on 

which relief can be granted. This aspect of the Complaint is dismissed. 

B. The Claim For Breach Of Fiduciary Duty Against The Directors 

Count I of the Complaint alleges that the directors breached their fiduciary duties 

Xo uWXWdZed_d] j^[ >ecfWdoxi ]hemj^ ijhWj[]o m^_Y^ mWi X[d[\_jj_d] its common 

stockholders in favor of selling off whole business lines and hoarding cash in order to 
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provide the maximum amount Oak Hill could extract non-ratably from the Company by 

exercising its redemption right-v >ecfb- r /02- Analyzing this claim requires working 

through the standard of conduct, applying a standard of review, and then determining 

whether the defendants have properly invoked any immunities or defenses, such as 

exculpation. 

uR^[d Z[j[hc_d_d] m^[j^[h Z_h[Yjehi ^Wl[ Xh[WY^[Z j^[_h \_ZkY_Who Zkj_[i+ 

Delaware corporate law distinguishes between the standard of conduct and the standard of 

h[l_[m-v8 uO^[ ijWdZWhZ e\ YedZkYj Z[iYh_X[i m^Wj Z_h[Yjehi Wh[ [nf[Yj[Z je Ze WdZ _i 

defined by the content of the duties of loyalty and care. The standard of review is the test 

that a court applies when evaluating whether directors have met the standard of conduYj-v 

Trados II, 73 A.3d at 35s36. For the reasons that follow, the Complaint adequately pleads 

conduct that implicates the duty of loyalty, the standard of review for evaluating whether 

a breach occurred is the entire fairness test, and the Complaint sufficiently pleads that the 

###########################################################

8 Chen v. Howard Anderson, 87 A.3d 648, 666 (Del. Ch. 2014). See William T. 
Allen, Jack B. Jacobs & Leo E. Strine, Jr., Realigning the Standard of Review of Director 
Due Care with Delaware Public Policy: A Critique of Van Gorkom and its Progeny as a 
Standard of Review Problem, 96 Nw. U. L. Rev. 449, 451s52 (2002) [hereinafter 
Realigning the Standard]; William T. Allen, Jack B. Jacobs & Leo E. Strine, Jr., Function 
Over Form: A Reassessment of the Standards of Review in Delaware Corporation Law, 56 
Bus. Law. 1287, 1295s99 (2001) [hereinafter Function Over Form]; see also E. Norman 
Veasey & Christine T. Di Guglielmo, What Happened in Delaware Corporate Law and 
Governance from 1992g2004? A Retrospective on Some Key Developments, 153 U. Pa. L. 
Rev. 1399, 1416s25 (2005) (distinguishing between the standards of fiduciary conduct and 
standards of review); see generally Julian Velasco, The Role of Aspiration in Corporate 
Fiduciary Duties, 54 Wm. & Mary L. Rev. 519, 553s58 (2012); Melvin Aron Eisenberg, 
The Divergence of Standards of Conduct and Standards of Review in Corporate Law, 62 
Fordham L.Rev. 437, 461s67 (1993). 
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actions taken by the defendant directors were unfair. With one exception, the Complaint 

therefore states a non-exculpated claim against each of the director defendants. The 

exception is Pourzanjani, who is dismissed because it is not reasonably conceivable at this 

stage that he will not be entitled to exculpation. 

1. The Standard of Conduct 

?[bWmWh[ YehfehWj[ bWm ijWhji \hec j^[ X[ZheYa fh_dY_fb[ j^Wj uUjV^[ Xki_d[ii WdZ 

affairs of every corporation . . . shall be managed by or under the direction of a board of 

Z_h[Yjehi-v 8 Del. C. § 141(a). u< YWhZ_dWb fh[Y[fj e\ j^[ B[d[hWb >ehfehWj_ed GWm e\ j^[ 

State of Delaware is that directors, rather than shareholders, manage the business and 

W\\W_hi e\ j^[ YehfehWj_ed-v9 uO^[ [n_ij[dY[ WdZ [n[hY_i[ e\ Uj^[ XeWhZxi Wkj^eh_jo kdZ[h 

Section 141(a)] carries with it certain fundamental fiduciary obligations to the corporation 

WdZ _ji i^Wh[^ebZ[hi-v Aronson, 473 A.2d at 811. 

###########################################################

9 Aronson v. Lewis, 473 A.2d 805, 811 (Del. 1984). In Brehm, the Delaware 
Supreme Court overruled seven decisions, including Aronson, to the extent those 
precedents reviewed a Rule 23.1 decision by the Court of Chancery under an abuse of 
discretion standard or otherwise suggested deferential appellate review. See 746 A.2d at 
253 n.13 (overruling in part on this issue Scattered, 701 A.2d at 72s73; Grimes v. Donald, 
673 A.2d 1207, 1217 n.15 (Del. 1996); Heineman v. Datapoint Corp., 611 A.2d 950, 952 
(Del. 1992); Levine v. Smith, 591 A.2d 194, 207 (Del. 1991); Grobow v. Perot, 539 A.2d 
180, 186 (Del. 1988); Pogostin v. Rice, 480 A.2d 619, 624s25 (Del. 1984); and Aronson, 
471 A.2d at 814). The Brehm Court held that going forward, appellate review of a Rule 
23.1 determination would be de novo and plenary. 746 A.2d at 254. The seven partially 
overruled precedents otherwise remain good law. This decision does not rely on any of 
them for the standard of appellate review. Having described Brehmxi h[bWj_edi^_f je j^[i[ 
cases, this decision omits the cumbersome subsequent history, because stating that they 
were overruled by Brehm creates the misimpression that Brehm rejected a series of 
foundational Delaware decisions. 
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Directors of a Delaware corporation owe two fiduciary dutiestcare and loyalty.10

uUOV^[ Zkjo e\ beoWbjo cWdZWj[i j^Wj j^[ X[ij _dj[h[ij e\ j^[ YehfehWj_ed WdZ _ji i^Wh[^ebZ[hi 

takes precedence over any interest possessed by a director, officer or controlling 

shareholder and not shared by the stockholders generWbbo-v Cede & Co. v. Technicolor, 

Inc.+ 412 <-0Z 123+ 14/ (?[b- /771)- >ehfehWj[ \_ZkY_Wh_[i uWh[ dej f[hc_jj[Z je ki[ j^[_h 

fei_j_ed e\ jhkij WdZ Yed\_Z[dY[ je \khj^[h j^[_h fh_lWj[ _dj[h[iji-v Guth v. Loft, Inc., 5 A.2d 

503, 510 (Del. 1939).  

The duty of beoWbjo _dYbkZ[i W h[gk_h[c[dj je WYj _d ]eeZ \W_j^+ m^_Y^ _i uW 

subsidiary element, i.e.+ W YedZ_j_ed+ e\ j^[ \kdZWc[djWb Zkjo e\ beoWbjo-v Stone, 911 A.2d 

at 370 (internal quotation marks omitted). u< \W_bkh[ je WYj _d ]eeZ \W_j^ cWo X[ i^emd+ \eh 

instance, where the fiduciary intentionally acts with a purpose other than that of advancing 

j^[ X[ij _dj[h[iji e\ j^[ YehfehWj_ed-v11

###########################################################

10 Stone ex rel. AmSouth Bancorporation v. Ritter, 911 A.2d 362, 370 (Del. 2006); 
accord Mills Acq. Co. v. Macmillan, Inc., 559 A.2d 1261, 1280 (Del. /767) (uU?V_h[Yjehi 
em[ \_ZkY_Who Zkj_[i e\ YWh[ WdZ beoWbjo-v)9 Polk v. Good, 507 A.2d 531, 536 (Del. 1986) 
(uDd f[h\ehc_d] j^[_h Zkj_[i j^[ Z_h[Yjehi em[ \kdZWc[djWb \_ZkY_Who Zkj_[i e\ beoWbjo WdZ 
car[-v)-

11 In re Walt Disney Co. Deriv. Litig. (Disney II), 906 A.2d 27, 67 (Del. 2006); 
accord Stone+ 7// <-0Z Wj 147 (u< \W_bkh[ je WYj _d ]eeZ \W_j^ cWo X[ i^emd+ \eh _dijWdY[+ 
where the fiduciary intentionally acts with a purpose other than that of advancing the best 
_dj[h[iji e\ j^[ YehfehWj_ed - - - -v (gkej_d] Disney II, 906 A.2d at 67)); see Gagliardi v. 
TriFoods Intkl, Inc.+ 461 <-0Z /.27+ /.3/ d-0 (?[b- >^- /774) (<bb[d+ >-) (Z[\_d_d] W uXWZ 
\W_j^v jhWdiWYj_ed Wi ed[ uj^Wj _i Wkj^eh_p[Z \eh iec[ fkhfose other than a genuine attempt 
to advance corporate welfare or is known to constitute a violation of applicable positive 
bWmv)9 In re RJR Nabisco, Inc. Skholders Litig., 1989 WL 7036, at *15 (Del. Ch. Jan. 31, 
1989) (Allen, C.) (explaining that the busin[ii ̀ kZ]c[dj hkb[ mekbZ dej fhej[Yj uW \_ZkY_Who 
who could be shown to have caused a transaction to be effectuated (even one in which he 
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In the standard Delaware formulation, fiduciary duties run not only to the 

YehfehWj_ed+ Xkj hWj^[h uto the corporation and its shareholdersxv12 The conjunctive 

expression ucaptures the foundational relationship in which directors owe duties to the 

corporation for the ultimate benefit of the entityxi h[i_ZkWb YbW_cWdji-v Trados II, 73 A.3d 

at 36s37. uDj _i+ e\ Yekhi[+ WYY[fj[Z j^Wj W YehfehWj_ed cWo jWa[ ij[fi+ ikY^ Wi ]_l_d] 

charitable contributions or paying higher wages, that do not maximize corporate profits 

currently. They may do so, however, because such activities are rationalized as producing 

greater profits over the long-j[hc-v13 Decisions of this nature benefit the corporation as a 

whole, and by increasing the value of the corporation, the directors increase the quantum 

of value available for the residual claimants. Nevertheless, u?[bWmWh[ YWie law is clear that 

the board of directors of a for-profit corporation . . . must, within the limits of its legal 

###########################################################

had no financial interest) for a reason unrelated to a pursuit of the corporation's best 
_dj[h[ijiv)-

12 In re Rural Metro Corp., 88 A.3d 54, 80 (Del. Ch. 2014) (quoting N. Am. Catholic 
Educ. Programming Found., Inc. v. Gheewalla, 930 A.2d 92, 99 (Del. 2007)), MRRkP _aN 
nom. RBC Capital Mkts., LLC v. Jervis, 129 A.3d 816 (Del. 2015); accord Mills, 559 A.2d 
at 1280 (uU?V_rectors owe fiduciary duties . . . to the corporation and its shareholders. . . 
-v)9 Polk, 507 A.2d at 314 (uDd f[h\ehc_d] j^[_h Zkj_[i j^[ Z_h[Yjehi em[ \kdZWc[djWb 
fiduciary duties . . . je j^[ YehfehWj_ed WdZ _ji i^Wh[^ebZ[hi-v)-

13 Leo E. Strine, Jr., Our Continuing Struggle with the Idea that ForgProfit 
Corporations Seek Profit, 47 Wake Forest L. Rev. 135, 147 n. 34 (2012) [hereinafter For-
Profit Corporations]; see TW Servs., Inc. v. SWT Acq. Corp., 1989 WL 20290, at *7 (Del. 
Ch. Mar. 2, 1989) (Allen, C.) (dej_d] j^Wj Z_h[Yjehi ucWo X[ i[di_j_l[ je j^[ YbW_ci e\ ej^[h 
wYehfehWj[ Yedij_jk[dY_[ixv _d fkhik_d] j^[ ijeYa^ebZ[hix bed] hkd _dj[h[iji)-
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discretion, treat stockholder welfare as the only end, considering other interests only to the 

extent that doing so is rationally related to sjeYa^ebZ[h m[b\Wh[-v14

Consequently, under Delaware law, for directors to act loyally to advance the best 

_dj[h[iji e\ j^[ YehfehWj_ed c[Wdi j^Wj j^[o ckij i[[a uje fhecej[ j^[ lWbk[ e\ j^[ 

YehfehWj_ed \eh j^[ X[d[\_j e\ _ji ijeYa^ebZ[hi-v15 In a world with many types of stockt

###########################################################

14 Leo E. Strine, Jr., A Job is Not a Hobby: The Judicial Revival of Corporate 
Paternalism and its Problematic Implications, 41 J. Corp. L. 71, 107 (2015); accord Leo 
E. Strine, Jr. The Dangers of Denial: The Need for a Clear-Eyed Understanding of the 
Power and Accountability Structure Established by the Delaware General Corporation 
Law, 50 Wake Forest L. Rev 761, 771 (2015) [hereinafter Dangers of Denial] (uIed-
stockholder constituencies and interests can be considered, but only instrumentally, in other 
words, when giving consideration to them can be justified as benefiting the stockholZ[hi-v)9
For-Profit Corporations, supra+ Wj /25 d-12 (uUNVjeYa^ebZ[hix X[ij _dj[h[ij ckij WbmWoi+ 
within legal limits, be the end. Other constituencies may be considered only instrumentally 
je WZlWdY[ j^Wj [dZ-v). 

15 eBay Domestic Hldgs., Inc. v. Newmark, 16 A.3d 1, 34 (Del. Ch. 2010); accord 
Gheewalla, 930 A.2d at /./ (uO^[ Z_h[Yjehi e\ ?[bWmWh[ YehfehWj_edi ^Wl[ j^[ b[]Wb 
responsibility to manage the business of a corporation for the benefit of its shareholder[ ] 
emd[hi-v) (internal citation and quotations omitted); Revlon, Inc. v. MacAndrews & Forbes 
Hldgs., Inc.+ 3.4 <-0Z /51+ /60 (?[b- /764) (u< XeWhZ cWo ^Wl[ h[]WhZ \eh lWh_eki 
constituencies in discharging its responsibilities, provided there are rationally related 
benefits accruing to the stockholders-v); Unocal Corp. v. Mesa Petroleum Co., 493 A.2d 
946, 955 (Del. /763) (Y_j_d] uj^[ XWi_Y fh_dY_fb[ j^Wj YehfehWj[ Z_h[Yjehi ^Wl[ W \_ZkY_Who 
duty to act in the best interests of t^[ YehfehWj_edxi ijeYa^ebZ[hiv)9 see also Leo E. Strine 
Jr., The Soviet Constitution Problem in Comparative Corporate Law: Testing the 
Proposition that European Corporate Law is More Stockholder Focused than U.S. 
Stockholder Law+ 67 N- >Wb- G- M[l- /017+ /027 (0./4)9 (uUPVdZ[h ?[bWmWh[ bWm - - - 
directors are required to focus on fhecej_d] ijeYa^ebZ[h m[b\Wh[-v)9 Dangers of Denial,
supra, at 55/ (0./3) (uRevlon could not have been more clear that directors of a for-profit 
YehfehWj_ed ckij Wj Wbb j_c[i fkhik[ j^[ X[ij _dj[h[iji e\ j^[ YehfehWj_edxi ijeYa^ebZ[hi - - 
-v)9 Leo E. Strine, Jr. et al., >[eMX`ek_ 4[^Q 5QYMZP0 FTQ 5QRUZUZS D[XQ [R 8[[P 7MU`T UZ 
Corporation Law+ 76 B[e- G-E- 407+ 412 (0./.) (uUDVj _i [ii[dj_Wb j^Wj Z_h[Yjehi jWa[ j^[_h 
responsibilities seriously by actually trying to manage the corporation in a manner 
advanta][eki je j^[ ijeYa^ebZ[hi-v)-
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preferred stock, tracking stock, common stock with special rights, common stock with 

diminished rights (such as non-voting common stock), plain vanilla common stock, etc.h

and many types of stockholderstrecord and beneficial holders, long-term holders, short-

term traders, activists, momentum investors, noise traders, etc.tthe question naturally 

arises: which stockholders? The answer is the stockholders in the aggregate in their 

capacity as residual claimants, which means the undifferentiated equity as a collective, 

without regard to any special rights.16

A Delaware corporation, by default, has a perpetual existence. 8 Del. C. §§ 

102(b)(5), 122(1). Equity capital, by default, is permanent capital.17 In terms of the standard 

###########################################################

16 See, e.g., Klaassen v. Allegro Dev. Corp., 2013 WL 5967028, at *11 (Del. Ch. 
Iel- 5+ 0./1) (ijWj_d] j^Wj uYehfehWj[ Z_h[Yjehi Ze dej em[ \_ZkY_Who Zkj_[i je _dZ_l_ZkWb 
ijeYa^ebZ[hiv Xkj hWj^[h uje j^[ [dj_jo WdZ je j^[ ijeYa^ebZ[hi Wi W m^eb[v)9 Gilbert v. El 
Paso Corp.+ /766 RG /02103+ Wj *7 (?[b- >^- Iel- 0/+ /766) (u?_h[Yjehix \_ZkY_Who Zkj_[i 
run to the corporation and to the entire body of shareholders generally, as opposed to 
specific shareholders or shareholder suX]hekfi-v)9 Phillips v. Insituform of N. Am., Inc., 
1987 WL 16285, at *10 (Del. Ch. Aug. 27, 1987) (Allen, C.) (holding that Delaware law 
uZe[i dej h[Ye]d_p[ W if[Y_Wb Zkjo ed j^[ fWhj e\ Z_h[Yjehi [b[Yj[Z Xo W if[Y_Wb YbWii je j^[ 
YbWii [b[Yj_d] j^[cv); see generally Abraham J.B. Cable, Opportunity-Cost Conflicts in 
Corporate Law, 66 Case W. Res. L. Rev. 51, 61, 89 (2015) [hereinafter Opportunity Costs] 
(uU>Vecced cWn_c_pWj_ed h[iji ed YecfWhWj_l[ effehjkd_jo Yeiji WdZ Y^Wh][i j^[ XeWhZ 
with making decisiodi b_a[ W \kbbo Yecc_jj[Z [djh[fh[d[kh _d Yedjheb e\ j^[ YecfWdo-v)9 E- 
Travis Laster & John Mark Zeberkiewicz, The Rights and Duties of Blockholder Directors, 
70 Bus. Law. 33, 49 (2014) (uO^[ h[\[h[dY[ Uje \_ZkY_Who Zkj_[i hkdd_d]V je wijeYa^ebZ[hix 
means Wbb e\ j^[ YehfehWj_edxi ijeYa^ebZ[hi Wi W Yebb[Yj_l[- Dj c[Wdi j^[ ijeYa^ebZ[hi Wi W 
m^eb[ - - -+ m^_Y^ _i m^Wj WYWZ[c_Yi h[\[h je Wi j^[ wi_d]b[ emd[h ijWdZWhZ-xv) (\eejdej[i 
omitted). 

17 See generally Lynn A. Stout, The Corporation as a Time Machine: 
Intergenerational Equity, Intergenerational Efficiency, and the Corporate Form, 38 Seattle 
P- G- M[l- 463+ 466 (0./3)9 (uKkj i_cfbo+ edY[ oek ki[ oekh ced[o je fkhY^Wi[ ijeYa _d W 
YecfWdo+ oekh ced[o X[Yec[i j^[ YecfWdoxi ced[o- Sek ̂ Wl[ de b[]Wb fem[h je Z[mand 
_j XWYa-v)9 Lynn A. Stout, On the Nature of Corporations, 2005 U. Ill. L. Rev. 253 
(exploring implications of equity capital lock-in); Margaret M. Blair, Locking in Capital: 
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of conduct, therefore, the fiduciary relationship requires that the directors act prudently, 

loyally, and in good faith to maximize the value of the corporation over the long-term for 

the benefit of the providers of presumptively permanent equity capital, as warranted for an 

entity with a presumptively perpetual life in which the residual claimants have locked in 

their investment.18

###########################################################

What Corporate Law Achieved for Business Organizers in the Nineteenth Century, 51 
UCLA L. Rev. 387 (2003) (tracing history of equity capital lock-in); Edward B. Rock & 
Michael L. Wachter, Waiting for the Omelet to Set: MatchgSpecific Assets and Minority 
Oppression in Close Corporations, 24 J. Corp. L. 913 (1999) (describing costs and benefits 
of equity capital lock-in).  

18 See, e.g., Gantler v. Stephens, 965 A.2d 695, 706 (Del. 2009) (holding that 
u[d^WdY_d] j^[ YehfehWj_edxi bed] j[hc i^Wh[ lWbk[v _i W uZistinctively corporate 
concern[Vv)9 Trados II, 73 A.3d at 37; In re Citigroup ;ZO* EkT[XPQ^ 5Q^Ub* >U`US*, 964 A.2d 
/.4+ /17 (?[b- >^- 0..7) (uPbj_cWj[bo+ j^[ Z_iYh[j_ed ]hWdj[Z Z_h[Yjehi WdZ cWdW][hi 
allows them to maximize shareholder value in the long term by taking risks without the 
debilitating fear that they will be held personally liable if the company experiences 
beii[i-v)9 TW Servs.+ /767 RG 0.07.+ Wj *5 (Z[iYh_X_d] Wi uded-Yedjhel[hi_Wbv j^[ 
fhefei_j_ed j^Wj uj^[ _dj[h[iji e\ j^[ i^Wh[^ebZ[hi Wi W YbWii Wh[ i[[d Wi Yed]hk[dj m_j^ 
j^ei[ e\ j^[ YehfehWj_ed _d j^[ bed] hkdv WdZ [nfbW_d_d] j^Wj uUjV^ki+ XheWZbo+ Z_h[Yjehi cWo 
be said to owe a duty to shareholders as a class to manage the corporation within the law, 
with due care and in a way intended to maximize the long hkd _dj[h[iji e\ i^Wh[^ebZ[hiv)- 
See generally Leo E. Strine Jr. 4[^\[^M`Q B[cQ^ DM`OTQ`0 FTQ 4[a^`_k 2NUXU`e UZ 6^[PUZS 
iIQ `TQ BQ[\XQk_j 2NUXU`e `[ 4[Z_`^MUZ Aa^ 4[^\[^M`Q 4^QM`U[Z_, 51 Harv. C.R.-C.L. L. 
Rev. 423, 440-2/ (0./3) (uUOV^[ Z_h[Yjehi ckij ]el[hd j^[ YehfehWj_ed ie Wi je ][d[hWj[ 
the most sustainabl[ fhe\_jWX_b_jo \eh j^[ YehfehWj_edxi [gk_jo emd[hi-v)9 Dangers of 
Denial, supra+ Wj 555 d-36 (uKhecej_d] bed]-term corporate profitability is aligned with an 
ekjbeea j^Wj _i \eYki[Z ed cWn_c_p_d] i^Wh[^ebZ[h m[b\Wh[-v)9 Andrew A. Schwartz, The 
Perpetual Corporation, 80 G. Wash. L. Rev. 764, 777s83 (2012) (arguing that the 
corporate attribute of perpetual existence calls for a fiduciary mandate of long-term value 
cWn_c_pWj_ed \eh j^[ ijeYa^ebZ[hix X[d[\_j)9 R_bb_Wc O- <bb[d+ Ambiguity in Corporation 
Law, 22 Del. J. Corp. L. 894, 896s75 (/775) (uUDVj YWd X[ i[[d j^Wj j^[ fhef[h eh_[djWj_ed 
of corporation law is the protection of long-term value of capital committed indefinitely to 
j^[ \_hc-v)-
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The fact that shares are alienable by default, see 8 Del. C. § 202, does not alter the 

presumptively permanent nature of equity capital. Alienability ameliorates the effects of 

capital lock-in by enabling an individual holder to exit via sale, but it does not permit the 

capital to be removed from the entity. Selling simply substitutes a new owner as the holder 

of the bundle of rights associated with the equity. The capital remains locked in.  

The fact that some holders of shares might be market participants who are eager to 

sell and would prefer a higher near-term market price likewise does not alter the 

presumptively long-j[hc \_ZkY_Who \eYki- uThe duty to act for the ultimate benefit of 

stockholders does not require that directors fulfill the wishes of a particular subset of the 

stockholder base-v19 Directors need not seek to maximize current market value for the 

benefit of the subset of stockholders who hope to sell in the near term and capture capital 

gains from the trade.20

###########################################################

19 Trados II, 73 A.3d at 38. EQQ ;Z ^Q >QM^ 4[^\* EkT[XPQ^ >U`US*, 967 A.2d 640, 655 
(Del. Ch. 2008) (u?_h[Yjehi Wh[ dej j^[hcec[j[hi+ [n_ij_d] je h[]_ij[h j^[ [l[h-changing 
sentiments of stockholders. . . . During their term of office, directors may take good faith 
actions that they believe will benefit stockholders, even if they realize that the stockholders 
Ze dej W]h[[ m_j^ j^[c-v)9 BM^MY[aZ` 4[YYOkZ_ ;ZO* b* FUYQ ;ZO*, 1989 WL 79880, at *30 
(Del. >^- Ekbo /2+ /767) (uO^[ YehfehWj_ed bWm Ze[i dej ef[hWj[ ed j^[ j^[eho j^Wj Z_h[Yjehi+ 
in exercising their powers to manage the firm, are obligated to follow the wishes of a 
majority of shares. In fact, directors, not shareholders, are charged with the duty to manage 
j^[ \_hc-v)+ MRRkP UZ \Q^`UZQZ` \M^`, 571 A.2d 1140 (Del. 1989); TW Servs., 1989 WL 20290, 
at *8 n./2 (uR^_b[ YehfehWj[ Z[ceYhWYo _i W f[rtinent concept, a corporation is not a New 
England town meeting; directors, not shareholders, have responsibilities to manage the 
Xki_d[ii WdZ W\\W_hi e\ j^[ YehfehWj_ed+ ikX`[Yj ^em[l[h je W \_ZkY_Who eXb_]Wj_ed-v). 

20 Even when a board of directors is considering a sale of the corporation that will 
\kdZWc[djWbbo Wbj[h j^[ \ehc e\ j^[ ijeYa^ebZ[hix _dl[ijc[dj+ j^[ eXb_]Wj_ed je cWn_c_p[ 
stockholder value does not require that the board simplistically take the nominally highest 
amount of cash available. Maximizing value can mean securing for stockholders an 
ownership interest in an entity, a package of other securities, or some combination, with or 
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It also bears emphasizing that a duty to maximize long-term value does not always 

mean WYj_d] je [dikh[ j^[ YehfehWj_edxi f[hf[jkWb [n_ij[dY[- < \_ZkY_Who c_]^j h[WZ_bo 

determine that a near-term sale or other shorter-horizon initiative, such as declaring a 

dividend, is value-maximizing even when judged against the long-term. A trade bidder 

with access to synergies, for example, may offer a price for a corporation beyond what its 

standalone value could support. Or fiduciaries might conclude that continuing to manage 

the corporation for the long-term would be value destroying because of external market 

forces or other factors. The directors who managed the proverbial maker of horse-and-

buggy whips would have acted loyally by selling to a competitor before the new-fangled 

horseless carriage caught on. Writing as a Vice Chancellor, Chief Justice Strine provided 

an example in the extreme case of insolvency, explaining that the value-maximization 

mandate may require directors to favor liquidation over continuing the business: 

The maximization of the economic value of the firm might . . . require the 
directors to undertake the course of action that best preserves value in a 
situation when the procession of the firm as a going concern would be value-
destroying. In other words, the efficient liquidation of an insolvent firm 
might well be the method by m^_Y^ j^[ \_hcxi lWbk[ _i [d^WdY[Z- - - -21

###########################################################

without cash, that will deliver greater value over the anticipated investment horizon. See 
BM^MY[aZ` 4[YYOkZ_ ;ZO* b* QVC Network, 637 A.2d 34, 44 (Del. 1994) (describing how 
directors should approach consideration of non-cash or mixed consideration). See 
generally J. Travis Laster, Revlon ;_ 2 E`MZPM^P [R DQbUQc0 ITe ;`k_ F^aQ MZP ITM` ;t 
Means, 19 Fordham J. Corp. & Fin. L. 5, 43-47 (2013). 

21 Prod. Res. Gp., L.L.C. v. NCT Gp., Inc., 863 A.2d 772, 791 n.60 (Del. Ch. 2004); 
see also Credit Lyonnais Bank Nederland, N.V. v. Pathe Commckns Corp., 1991 WL 
277613, at *34 n.55 (Del. Ch. Dec. 30, 1991). 
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O^[ iWc[ _i jhk[ \eh W iebl[dj YehfehWj_ed- uU?V_h[Yjehi+ ][d[hWbbo+ Wh[ eXb_][Z je Y^Whj W 

course for a corporation which is in its best interests without regard to a fixed investment 

^eh_ped-v22 What the fiduciary principle requires in every scenario is that directors strive 

to maximize value for the benefit of the residual claimants.23

###########################################################

22 BM^MY[aZ` 4[YYOkZ_( ;ZO* b* FUYQ ;ZO*, 571 A.2d 1140, 1150 (Del. 1989); see 
Mark J. Roe, Corporate Short-TermismhIn the Boardroom and in the Courtroom, 68 Bus. 
G- 755+ 76/ (0./1) (uUOV^[ bed] j[hc _i dej je X[ fh[\[hh[Z+ ̀ kij \eh _ji emd iWa[+ _\ _j o_[lds 
feeh[h h[jkhdi WdZ mWij[i h[iekhY[i-v)-

23 Although long associated with Revlon and sales of control, where its application 
is perhaps most evident, Delaware authorities make clear that the value-maximizing 
principle is not unique to that context. See IZ ^Q F[e_ iDj G_( ;ZO* Ekholder Litig., 877 
A.2d 975, 999 (Del. Ch. 2005) (Strine, V.C.) (noting that the obligation to maximize 
ijeYa^ebZ[h lWbk[ u_i heej[Z _d ebZ jhkij fh_dY_fb[iv)9 Time, 1989 WL 79880, at *25 
(uRevlon was not a radical departure from existing Delaware, or other, law (i.e., it has 
wWbmWoix X[[d j^[ YWi[ j^Wj m^[d W jhkij[[ eh ej^[h \_ZkY_Who i[bbi Wd Wii[j \eh YWi^+ ̂ _i Zkjo 
_i je i[[a j^[ i_d]b[ ]eWb e\ ][jj_d] j^[ X[ij WlW_bWXb[ fh_Y[) - - - -v)9 Freedman v. Rest. 
Assocs. Indus., Inc., /765 RG /2101+ Wj *4 (?[b- >^- JYj- /4+ /765) (<bb[d+ >-) (uO^[ 
bedrock principle that a board owes a duty to shareholders to act only in pursuit of their 
interests is the principle that explains Revlon. Where the company is to be sold, it cannot 
be in conformity with that obligation to defeat a higher offer in favor of a lower one 
regardless of other considerations. So understood, Revlon is consistent with a very long 
b_d[ e\ YWi[i-v)9 see also Leo E. Strine, Jr., Categorical Confusion: Deal Protection 
Measures in StockgforgStock Merger Agreements, 56 Bus. Law. 919, 927 n. 25 (2001) 
(ijWj_d] j^Wj j^[ uUjV^[ Revlon principle grows out of the traditional principle that fiduciaries 
ckij i[bb jhkij Wii[ji \eh j^[_h ^_]^[ij lWbk[v WdZ Y_j_d] Wilmington Trust Co. v. Coulter, 
200 A.2d 441, 448 (Del. 1964), and Robinson v. Pittsburgh Oil Refining Corp., 126 A. 46, 
27 (?[b- >^- /702) (RebYejj+ >-)+ Wi Z[cedijhWj_d] j^Wj fh_dY_fb[)- uR^Wj Y^Wd][i kdZ[h 
Revlon is not the universal and loyalty-based standard of conduct that obligates a fiduciary 
to strive to maximize value for the beneficiary, but rather the standard of review that a court 
ki[i m^[d h[l_[m_d] j^[ \_ZkY_Who'i Z[Y_i_edi-v Forsythe v. ESC Fund Mgmt. Co. (U.S.), 
2013 WL 458373, at *2 n.3 (Del. Ch. Feb. 6, 2013). Because of the subtle conflicts that 
permeate an M&A scenario, the standard of review narrows from rationality to range-of-
reasonableness. See In re Netsmart Techs., Inc. Skholders Litig., 924 A.2d 171, 192 (Del. 
>^- 0..5) (Njh_d[+ Q->-) (uR^Wj _i important and different about the Revlon standard is the 
_dj[di_jo e\ `kZ_Y_Wb h[l_[m j^Wj _i Wffb_[Z je j^[ Z_h[Yjehix YedZkYj- Pdb_a[ j^[ XWh[ 
rationality standard applicable to garden-variety decisions subject to the business judgment 
rule, the Revlon standard contemplates a judicial examination of the reasonableness of the 
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Directors must exercise independent fiduciary judgment when considering how best 

je cWn_c_p[ ijeYa^ebZ[h lWbk[- uO^Wj Zkjo cWo dej X[ Z[b[]Wj[Z je ijeYa^ebZ[hi-v Time, 

571 A.2d at 1154. Diverse WdZ Wjec_ij_Y ijeYa^ebZ[hi umay have idiosyncratic reasons for 

preferring decisions that misallocate capital.v Trados II, 73 A.3d at 38. More pertinent to 

j^[ Ykhh[dj YWi[+ uW particular class or series of stock may hold contractual rights against 

the corporation and desire outcomes that maximize the value of those rights.v24

uA board does not owe fiduciary duties to preferred stockholders when considering 

whether or not to take corporate action that might trigger or circumvent the preferred 

ijeYa^ebZ[hix YedjhWYjkWb h_]^ji-v25 <i W ][d[hWb cWjj[h+ uj^[ h_]^ji WdZ fh[\[h[dY[i e\ 

###########################################################

board's decision-cWa_d] fheY[ii-v) (\eejdej[ ec_jj[Z)9 accord In re Dollar Thrifty 
Skholder Litig., 14 A.3d 573, 596 n. 170 (Del. Ch. 2010) (Strine, V.C.). 

24 Trados II, 73 A.2d at 38. See MCG Capital Corp. v. Maginn, 2010 WL 1782271, 
at *6 (Del. Ch. May 5, 2010). Special rights are usually, but not always, held by a class or 
i[h_[i e\ fh[\[hh[Z ijeYa- =o Z[\Wkbj+ uWbb ijeYa _i Yh[Wj[Z [gkWb-v Id. at *6. Unless a 
YehfehWj_edxi Y[hj_\_YWte of incorporation provides otherwise, each share of stock is 
common stock. If the certificate of incorporation grants a particular class or series of stock 
if[Y_Wb ulej_d] fem[hi+ - - - Z[i_]dWj_edi+ fh[\[h[dY[i WdZ h[bWj_l[+ fWhj_Y_fWj_d]+ efj_edWb 
or oj^[h if[Y_Wb h_]^jiv ikf[h_eh je j^[ Yecced ijeYa+ j^[d j^[ YbWii eh i[h_[i ^ebZ_d] j^[ 
rights is known as preferred stock. 8 Del. C. § 151(a); see Starring, 191 A. at 67. (uO^[ 
j[hc wfh[\[hh[Z ijeYax _i e\ \W_hbo Z[\_d_j[ _cfehj- O^[h[ _i de Z_\\_Ykbjo _d understanding 
its general concept. [It] is of course a stock which in relation to other classes enjoys certain 
Z[\_d[Z h_]^ji WdZ fh_l_b[][i-v)+ MRRkP, 2 A.2d 249 (Del. 1937). See generally Leo E. Strine 
Jr., Poor Pitiful or Potently Powerful Preferred?, 161 U. Pa. L. Rev. 2025, 2027 (2013) 
[hereinafter Powerful PreferredV (uO^[ fh[lW_b_d] j^[eho _i i_cfb[8 fh[\[hh[Z ijeYa^ebZ[hi 
are preferred to the extent that they secure preferences (i.e. additional rights that may have 
economic value) in their contract-v)-

25 Trados II, 73 A.3d at 39. See LC Capital Master Fund, Ltd. v. James, 990 A.2d 
435, 437 (Del. Ch. 2010) (Strine, V.C.) (uUJVdY[ j^[ LkWZhWH[Z =eWhZ ̂ edeh[Z j^[ if[Y_Wb 
contractual rights of the preferred, it was entitled to favor the interests of the common 
ijeYa^ebZ[hi-v)9 7XQ`OTQ^ ;Z`kX( >`P* b* ;A@ 8Q[\Te_UOMX 4[^\*, 2010 WL 2173838, at *7 
(Del. >^- HWo 06+ 0./.) (uUMV_]^ji Wh_i_d] \hec ZeYkc[dji ]el[hd_d] W fh[\[hh[Z YbWii e\ 
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fh[\[hh[Z ijeYa Wh[ YedjhWYjkWb _d dWjkh[-v26 uKh[\[hh[Z ijeYa^ebZ[hi Wh[ em[Z \_ZkY_Who 

duties only when they do not invoke their special contractual rights and rely on a right 

i^Wh[Z [gkWbbo m_j^ j^[ Yecced ijeYa-v27 PdZ[h j^ei[ Y_hYkcijWdY[i+ uj^[ [n_ij[dY[ e\ 
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stock, such as the Certificates, that are enjoyed solely by the preferred class, do not give 
h_i[ je \_ZkY_Who Zkj_[i X[YWki[ ikY^ h_]^ji Wh[ fkh[bo YedjhWYjkWb _d dWjkh[-v); MCG 
Capital+ 0./. RG /56005/+ Wj */3 (uU?V_h[Yjehi Ze dej em[ fh[\[hh[Z i^Wh[^ebZ[hi Wdo 
\_ZkY_Who Zkj_[i m_j^ h[if[Yj je Uj^[_h YedjhWYjkWbV h_]^ji-v)9 see also Simons v. Cogan, 549 
<-0Z 1..+ 1.1 (?[b- /766) (uU<V Yedl[hj_Xb[ Z[X[djkh[ h[fh[i[dji W Yedjractual entitlement 
to the repayment of a debt and does not represent an equitable interest in the issuing 
corporation necessary for the imposition of a trust relationship with concomitant fiduciary 
Zkj_[i-v)9 Revlon, 506 A.2d at 182 (uUOV^[ M[lbed XeWhZ Yould not make the requisite 
showing of [fiduciary] good faith by preferring the noteholders and ignoring its duty of 
beoWbjo je j^[ i^Wh[^ebZ[hi- O^[ h_]^ji e\ j^[ \ehc[h Wbh[WZo m[h[ \_n[Z Xo YedjhWYj-v)9 
Wolfensohn v. Madison Fund, Inc., 253 A.2d 72, 75 (Del. 1969) (holding that former 
preferred stockholders who received debentures and a share of common stock were not 
owed fiduciary duties in their capacity as debenture holders and had only their contractual 
rights as creditors). 

26 ;Z ^Q F^MP[_ ;ZO* EkT[Xder Litig. (Trados I), 2009 WL 2225958, at *7 (Del. Ch. 
July 24, 2009); accord D[`T_OTUXP ;Z`kX Corp. v. Liggett Gp., Inc., 474 A.2d 133, 136 (Del. 
/762) (uUKVh[\[h[dj_Wb h_]^ji Wh[ YedjhWYjkWb _d dWjkh[ WdZ j^[h[\eh[ Wh[ ]el[hd[Z Xo j^[ 
express provisions e\ W YecfWdoxi Y[hj_\_YWj[ e\ _dYehfehWj_edv)9 Judah v. Del. Tr. Co., 378 
<-0Z 402+ 406 (?[b- /755) (uB[d[hWbbo+ j^[ fhel_i_edi e\ j^[ Y[hj_\_YWj[ e\ _dYehfehWj_ed 
govern the rights of preferred shareholders, the certificate of incorporation being 
interpreted in accordance with the law of contracts, with only those rights which are 
[cXeZ_[Z _d j^[ Y[hj_\_YWj[ ]hWdj[Z je fh[\[hh[Z i^Wh[^ebZ[hi-v); HB Korenvaes, 1993 WL 
0.3.2.+ Wj *3 (uM_]^ji e\ fh[\[hh[Z ijeYa Wh[ fh_cWh_bo Xkj dej [nYbki_l[bo YedjhWYjkWb _n 
nature. . . .[T]o a very large extent, to ask what are the rights of the preferred stock is to 
ask what are the rights and obligations created contractually by the certificate of 
Z[i_]dWj_ed-v)9 Jedwab v. MGM Grand Hotels, Inc., 509 A.2d 584, 594 (Del. Ch. 1986) 
(<bb[d+ >-) (uURV_th respect to matters relating to the preferences or limitations that 
distinguish preferred stock from common, the duty of the corporation and its directors is 
essentially contractual and the scope of the duty is appropriately defined by reference to 
the specific words evidencing that contract.v). 

27 Trados II, 73 A.3d at 39-40; accord Jedwab, 509 A.2d at 594; HB Korenvaes, 
1993 WL 205040, at *5 (describing scenarios in which preferred stockholders were 
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such right and the correlative duty may be measured by equitable as well as legal 

ijWdZWhZi-v28 For example, just as common stockholders can challenge a disproportionate 

allocation of merger consideration,29 so too can preferred stockholders who do not possess 

and are not limited by a contractual entitlement.30

###########################################################

similarly situated to the common stockholders and hence could assert a claim for breach of 
fiduciary duty). 

28 Jedwab, 509 A.2d at 594; accord Trados II, 73 A.3d at 40; LC Capital, 990 A.2d 
at 449s50; MCG Capital, 2010 WL 1782271, at *15; Trados I, 2009 WL 2225958, at *7; 
Rosan v. Chi. Milwaukee Corp., 1990 WL 13482, at *6 (Del. Ch. Feb. 6, 1990). 

29 See, e.g., In re Delphi Fin. Gp. Skholder Litig., 2012 WL 729232, at *12 n. 57 
(Del. Ch. Mar. 6, 2012) (considering challenge by common stockholders to transaction in 
which controlling stockholder received differential merger consideration); N.J. Carpenters 
Pension Fund v. Infogroup, Inc., 2011 WL 4825888, at *9 (Del. Ch. Sept. 30, 2011) (same); 
In re John Q. Hammons Hotels Inc. Skholder Litig., 2009 WL 3165613, at *12 (Del. Ch. 
Oct. 2, 2009) (same); In re TelegCommc'ns, Inc. Skholders Litig., 2005 WL 3642727, at *7 
(Del. >^- ?[Y- 0/+ 0..3) (Yedi_Z[h_d] Y^Wbb[d][ je c[h][h _d m^_Y^ uW Yb[Wh WdZ i_]d_\_YWdj 
X[d[\_j e\ d[Whbo $1.. c_bb_ed WYYhk[Z fh_cWh_bov je Z_h[Yjehi ^ebZ_d] ^_]^-vote common 
stock (footnote omitted)); In re LNR Prop. Corp. Skholders Litig., 896 A.2d 169, 178 (Del. 
Ch. 2005) (considering challenge by common stockholders to transaction in which 
corporation was sold to third party but controlling stockholder received right to roll equity 
in transaction). 

30 See ;Z ̂ Q 7>E 9XPS_*( ;ZO* EkT[XPQ^_ >U`US*, 1993 WL 104562, at *5 (Del. Ch. Apr. 
2, 1993) (rejecting disclosure-only settlement of claims challenging merger in which all 
consideration went to the common stockholders and the preferred stockholders received 
nothing, holding that board comprised of directors holding common stock would likely 
bear the burden of proving that allocation of consideration was entirely fair, and noting that 
absence of independent bargaining agent or other meaningful procedural protections for 
j^[ fh[\[hh[Z cWZ[ \W_hd[ii uW ikXijWdj_Wb _iik[ j^Wj _i \W_hbo b_j_]WXb[v)9 Jedwab, 509 A.2d 
Wj 373 (^ebZ_d] j^Wj fh[\[hh[Z ijeYa^ebZ[h YekbZ Y^Wbb[d][ Yedjhebb[hxi WbbeYWj_ed e\ c[h][h 
consideration between preferred and common but concluding that the defendants were 
likely to meet their burden); see also In re Staples, Inc. Skholders Litig., 792 A.2d 934, 
950s51 (Del. Ch. 2001) (considering fiduciary challenge by holders of tracking stock with 
special rights and preferences; evaluating directorsx ownership of tracking stock and 
applying business judgment rule because the directorsx ownership stakes did not give rise 
to a material conflict of interest); In re Gen. Motors Class H Skholders Litig., 734 A.2d 
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Because the fiduciary principle does not protect special preferences or rights, the 

fiduciary-based standard of conduct requires that decision makers focus on promoting the 

lWbk[ e\ j^[ kdZ_\\[h[dj_Wj[Z [gk_jo _d j^[ W]]h[]Wj[- B_l[d j^_i eXb_]Wj_ed+ u_j _i j^[ Zkjo 

of directors to pursue the best interests of the corporation and its common stockholders, if 

that can be done \W_j^\kbbo m_j^ j^[ YedjhWYjkWb fhec_i[i em[Z je j^[ fh[\[hh[Z-v LC 

Capital, 990 A.2d at 452. 

[T]he board owes no fiduciary duty to maximize the value of the preferred 
or to favor in any way the preferred over the common, except when 
contractually required. In fact, the law suggests that when push comes to 
i^el[+ j^[ XeWhZ ^Wi W Zkjo je fh[\[h j^[ Yeccedxi _dj[h[iji+ Wi fkh[ [gk_jo 
holders, over any desire of the preferred for better treatment based on some 
generalized expectancy that they will receive special treatment beyond their 
contractual rights. 

Powerful Preferred, supra, at 2028. 

>edi[gk[djbo+ _j ][d[hWbbo um_bb X[ j^[ Zkjo e\ j^[ XeWhZ+ m^[h[ Z_iYh[j_edWho 

judgment is to be exercised, to prefer the interests of common stocktas the good faith 

judgment of the board sees them to betto the interests created by the special rights, 

preferences, etc.+ e\ fh[\[hh[Z ijeYa-v Equity-Linked Invs., L.P. v. Adams, 705 A.2d 1040, 

/.20 (?[b- >^- /775) (<bb[d+ >-)- u[I]n circumstances where the interests of the common 

stockholders diverge from those of the preferred stockholders, it is possible that a director 

could breach her duty by improperly favoring the interests of the preferred stockholders 

###########################################################

611, 617s18 (Del. Ch. 1999) (same); Solomon v. Armstrong, 747 A.2d 1098, 1117s18 (Del. 
Ch.1999) (same), MRRkP, 746 A.2d 277 (Del. 2000) (TABLE).
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el[h j^ei[ e\ j^[ Yecced ijeYa^ebZ[hi-v31 uOhis principle is not unique to preferred stock; 

it applies equally to other holders of contract rights against the corporation.v32

2. The Continuing Operation Of The Fiduciary Standard Of Conduct In 
The Context Of A Corporate Contractual Obligation 

The defendants argue that the fiduciary duty standard of conduct does not apply in 

this case because the Redemption Provisions imposed a clear contractual obligation on the 

Company. As they see it, the Company was bound by the Redemption Provisions, so the 

>ecfWdoxi Z_h[Yjehi Z_Z dej have any decision to make about whether or not to comply 

with the Redemption Right. Because they had no room to exercise discretion, the fiduciary 

###########################################################

31 Trados I, 2009 WL 2225958, at *7; accord LC Capital, 990 A.2d at 447 (quoting 
Trados I WdZ h[cWha_d] j^Wj _j uikccWh_p[Z j^[ m[_]^j e\ Wkj^eh_jo l[ho m[bbv)-

32 Trados II, 73 A.3d at 42. See Gheewalla+ 71. <-0Z Wj /./ (uR^[d W iebl[dj 
corporation is navigating in the zone of insolvency, the focus for Delaware directors does 
not change: directors must continue to discharge their fiduciary duties to the corporation 
and its shareholders by exercising their business judgment in the best interests of the 
YehfehWj_ed \eh j^[ X[d[\_j e\ _ji i^Wh[^ebZ[h emd[hi-v)9 Revlon+ 3.4 <-0Z Wj /60 (uUOV^[ 
Revlon board could not make the requisite showing of good faith by preferring the 
dej[^ebZ[hi WdZ _]deh_d] _ji Zkjo e\ beoWbjo je j^[ i^Wh[^ebZ[hi-v)9 Blackmore Pkrs, L.P. v. 
Link Energy LLC, 864 A.2d 80, 85s86 (Del. Ch. 0..2) (uUOV^[ Wbb[]Wj_ed j^Wj j^[ 
Defendant Directors approved a sale of substantially all of [the companyxs] assets and a 
resultant distribution of proceeds that went exclusively to the company's creditors raises a 
reasonable inference of disloyalty or intentional misconduct. Of course, it is also possible 
to infer (and the record at a later stage may well show) that the Director Defendants made 
a good faith judgment, after reasonable investigation, that there was no future for the 
business and no better alternative . . . . [I]t would appear that no transaction could have 
been worse for the unit holders and reasonable to infer . . . that a properly motivated board 
of directors would not have agreed to a proposal that wiped out the value of the common 
equity and surrendered all of that value to the companyxi Yh[Z_jehi-v)9 see also Trenwick 
Am. Litig. Trust v. Ernst & Young, L.L.P., 906 A.2d 168, 191s98 (Del. Ch. 2006) (Strine, 
V.C.) (applying business judgment rule to dismiss claims that directors of solvent 
corporation breached their duties by taking action to benefit subsidiaryxs sole stockholder 
at the expense of its creditors), MRRkd, 931 A.2d 438 (Del. 2007) (TABLE). 



46 
#

standard of conduct could not apply. If the contractual obligation was triggered, then the 

corporation had an obligation to fulfill its contractual commitment. See Dkt. 59 at 2. 

It is true that the fiduciary status of directors does not give them Houdini-like powers 

to escape from valid contracts.33 The Delaware Supreme Court definitively settled this 

question in Smith v. Van Gorkom,34 albeit in a less noticed (and less criticized) aspect of 

###########################################################

33 Hokanson v. Petty, 2008 WL 5169633, at *2 (Del. Ch. Nov. 3, 2008) (Strine, 
V.C.) (enforcing an option granted to acquire company by merger; rejecting fiduciary 
Y^Wbb[d][ je c[h][h ed ]hekdZi j^Wj j^[ uZ_h[Yjehi m[h[ YedijhW_d[Z Xo j^[ =koekj Jf_d_ed 
<bj_lW ^WZ ]hWdj[Z @nWj[Y^ m^[d <bj_lW mWi _d \_dWdY_Wb f[h_b _d 0..1v)9 Halifax Fund, 
L.P. v. Response USA, Inc., 1997 WL 33173241, at *2 (Del. Ch. May 13, /775) (uUOV^[h[ 
is no Delaware case that holds that the management of a Delaware corporation has a 
fiduciary duty that overrides and, therefore, permits the corporation to breach, its 
YedjhWYjkWb eXb_]Wj_edi-v)9 Corwin v. DeTrey, 1989 WL 146231, at *4 (Del. Ch. Dec. 4, 
/767) (uUOV^[ Z_h[Yjehi e\ j^[ i[bb_d] YehfehWj_ed Wh[ dej \h[[ je j[hc_dWj[ Wd ej^[hm_i[ 
binding merger agreement just because they are fiduciaries and circumstances have 
Y^Wd][Z-v)- 

34 488 A.2d 858 (Del. 1985). This opinion omits Van Gorkomxi ikXi[gk[dj ^_ijeho+ 
which is convoluted and potentially misleading. Strict rules of citation call for identifying 
Van Gorkom as having been overruled in part by Gantler. That case responded to Van 
Gorkomxi beei[ ki[ e\ j^[ j[hc uhWj_\_YWj_edv je h[\[h to the effect of an organic stockholder 
vote contemplated by the DGCL. The Delaware Supreme Court limited the use of the term 
uhWj_\_YWj_edv je _ji uYbWii_Yv i[di[+ dWc[bo i_jkWj_edi m^[h[ ed[ Z[Y_i_ed-maker has made 
a decision unilaterally. 965 A.2d at 713. The decision overruled Van Gorkom to the extent 
j^[ [Whb_[h YWi[ ki[Z j^[ j[hc uhWj_\_YWj_edv je h[\[h je Wd eh]Wd_Y lej[ YWbb[Z \eh Xo j^[ 
DGCL. See id. at 713 n.54. Other than on this narrow point of terminology, Gantler did 
not overrule Van Gorkom. Unfortunately, Gantlerxi Wjj[cfj je Yehh[Yj j^[ j[hc_debe]o ki[Z 
in Van Gorkom created the misimpression that the case had worked a broader change in 
Delaware law. The Delaware Supreme Court has held subsequently that Gantler did not 
have this broader consequence. See Corwin v. KKR Fin. Hldgs. LLC, 125 A.3d 304, 311 
(Del. 2015). In my view, it muddies the waters to cite Gantler as having overruled Van 
Gorkom in part, both because Gantler only sought to clarify a point of terminology and 
because Corwin subsequently made clear that Gantler Z_Z dej ukdi[jjb[ W bed]-standing 
XeZo e\ YWi[ bWm-v Id.
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that famous decision.35 Only if the directors breached their fiduciary duties when entering 

into a contract does it become possible to invalidate it on fiduciary grounds.36

###########################################################

35 See, e.g., William T. Allen, Understanding Fiduciary Outs: The What and the 
Why of an Anomalous Concept, 55 Bus. Law. 653, 654 (0...) (uJd[ e\ j^[ ̂ ebZ_d]i e\ j^[ 
Delaware Supreme Court in Smith v. Van Gorkom was that corporate directors have no 
\_ZkY_Who h_]^j (Wi effei[Z je fem[h) je Xh[WY^ W YedjhWYj-v) (\eejdej[i ec_jj[Z)9 R. 
Franklin Balotti & A. Gilchrist Sparks, III, Deal-Protection Measures and the Merger 
Recommendation, 96 Nw. U. L. Rev. 467, 468s47 (0..0) (uDd Smith v. Van Gorkom, the 
Delaware Supreme Court established that Delaware law does not give directors, just 
because they are fiduciaries, the right to accept better offers, distribute information to 
potential new bidders, or change their recommendation with respect to a merger agreement 
[l[d _\ Y_hYkcijWdY[i ^Wl[ Y^Wd][Z-v) (footnote omitted); John F. Johnston, Recent 
Amendments to the Merger Sections of the DGCL Will Eliminate SomehBut Not Allh
Fiduciary Out Negotiation and Drafting Issues, 1 Mergers & Acquisitions L. Rep. 20, 777, 
778 (July 20, 1998) (BNA) (u[T]here is . . . no public policy that permits fiduciaries to 
terminate an otherwise binding agreement because a better deal has come along, or 
Y_hYkcijWdY[i ^Wl[ Y^Wd][Zv); John F. Johnston & Frederick H. Alexander, Fiduciary 
Outs and Exclusive Merger AgreementshDelaware Law and Practice, 11 Insights No. 2, 
/3+ /3 (A[X- /775) (u[T]he Delaware Supreme Court held that directors of Delaware 
corporations may not rely on their status as fiduciaries as a basis for (1) terminating a 
merger agreement due to changed circumstances, including a better offer; or (2) negotiating 
with other bidders in order to develop a competing offer.v)9 <. Gilchrist Sparks, III, Merger 
Agreements Under Delaware LawhWhen Can Directors Change Their Minds?, 51 U.
Miami L. Rev. 6/3+ 6/5 (/775) (uUVan Gorkom] makes it clear that under Delaware law 
there is no implied fiduciary out or trump card permitting a board to terminate a merger 
W]h[[c[dj X[\eh[ _j _i i[dj je W ijeYa^ebZ[h lej[-v). One decision speculates in dictum that 
Omnicare might have overruled Van Gorkom on this point, but it does not endorse or 
expound on that view. See In re OP6@>2@6( ;ZO* EkT[XPQ^_ >U`US*, 2011 WL 4599662, at 
*10 n.53 (Del. Ch. N[fj- 1.+ 0.//) (uOmnicare may be read to say that there must be a 
\_ZkY_Who ekj _d [l[ho c[h][h W]h[[c[djv)- As I have explained at length elsewhere, I do 
not read Omnicare as standing for that principle or as having overruled Van Gorkomxi 
holding about binding contracts. See generally E- OhWl_i GWij[h+ Jcd_YWh[xi Silver Lining, 
38 J. Corp. L. 795, 818-27 (2013) [hereinafter Silver Lining]. 

36 See C & J Energy Servs., Inc. v. Miami Gen. Empls.x+ /.5 <-1Z /.27+ /.50 (?[b- 
2014) (instructing trial courts not to divest third parties of their contract rights absent a 
sufficient showing that the contract resulted from a fiduciary breach and that the 
counterparty aided and abetted the breach); WaveDivision Hldgs., LLC v. Millennium Dig. 
Media Sys., 2010 WL 3706624, at *17 (Del. Ch. Sept. 17, 2010) (Njh_d[+ Q->-) (u?[bWmWh[ 
entities are free to enter into binding contracts without a fiduciary out so long as there was 
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But the fact that a corporation is bound by its valid contractual obligations does not 

mean that a board does not owe fiduciary duties when considering how to handle those 

contractual obligations; it rather means that the directors must evaluate the corporWj_edxi 

alternatives in a world where the contract is binding. Even with an iron-clad contractual 

obligation, there remains room for fiduciary discretion because of the doctrine of efficient 

breach.37 Under that doctrine, a party to a contract may decide that its most advantageous 

course is to breach and pay damages. Just like any other decision maker, a board of 

directors may choose to breach if the benefits (broadly conceived) exceed the costs (again 

broadly conceived). See Orban v. Field, 1997 WL 153831, at *9 (Del. Ch. Apr. 1, 1997) 

(<bb[d+ >-) (u>[hjW_dbo _d iec[ Y_hYkcijWdY[i W XeWhZ cWo [b[Yj (ikX`[Yj je j^[ 

YehfehWj_edxi Wdim[h_d] _d YedjhWYj ZWcW][i) je h[fkZ_Wj[ W YedjhWYjkWb eXb_]Wj_ed m^[h[ 

je Ze ie fhel_Z[i W d[j X[d[\_j je j^[ YehfehWj_ed-v)- A corollary of this principle is that 

directors who choose to comply with a contract when it would be value-maximizing 

(broadly conceived) to breach could be subject, in theory, to a claim for breach of duty. For 

a contract with a third party, the business judgment rule typically will govern and prevent 

###########################################################

no breach of fiduciary duty idlebl[Z m^[d [dj[h_d] _dje j^[ YedjhWYj _d j^[ \_hij fbWY[-v); 
Sample+ 7/2 <-0Z Wj 450 (uD\ W YedjhWYj m_j^ W j^_hZ-party is premised upon a breach of 
fiduciary duty, the contract may be unenforceable on equitable grounds and the third-party 
can find itsel\ bWYa_d] j^[ h_]^ji _j j^ek]^j _j ^WZ i[Ykh[Z-v)- See generally Restatement 
(Second) of Contracts § 193 (1981). 

37 See generally Bhole, Inc. v. Shore Invs., Inc., 67 A.3d 444, 453 n.39 (Del. 2013) 
(recognizing principle of efficient breach); E.I. DuPont de Nemours & Co. v. Pressman, 
679 A.2d 436, 445s46 (Del. 1996) (same); NAMA Hldgs., LLC v. Related WMC LLC, 2014 
WL 6436647, at *30 (Del. Ch. Nov. 17, 2014) (same). 
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such a claim from getting beyond the pleading stage, but the fiduciary standard of conduct 

remains operative and the underlying legal theory therefore exists. See Hokanson, 2008 

WL 5169633, at *8 (dismissing YbW_c \eh Xh[WY^ e\ \_ZkY_Who Zkjo m^[h[ uj^[h[ _i de 

indication that if the directors had refused to allow Exactech to exercise the Buyout Option 

kdb[ii _j fW_Z W ^_]^[h fh_Y[+ j^[ fbW_dj_\\i mekbZ ^Wl[ X[[d Wdo X[jj[h e\\v). 

O^[ YehfehWj_edxi b[]Wb Zkjo to comply with a binding contract also does not 

foreclose the fiduciary standard of conduct from governing decisions that affect the extent 

to which a contingent, conditional, or otherwise potentially limited contractual obligation 

comes into effect.38 Envision, for example, that a board faces two choices. One path 

][d[hWj[i ^_]^[h dec_dWb h[jkhdi \eh j^[ ijeYa^ebZ[hi Xkj mekbZ YWki[ j^[ YehfehWj_edxi 

debt to accelerate, yielding lower net returns for the equity. The other path generates lower 

nominal returns for the equity but would not cause the debt to accelerate, generating higher 

net returns. In this simplistic example, the fiduciary principle dictates the common sense 

result: the board should cause the corporation to pursue the option that generates the higher 

net returns for the undifferentiated equity in their capacity as residual claimants. If the 

XeWhZ Y^ei[ j^[ fWj^ j^Wj jh_]][h[Z j^[ YehfehWj_edxi Z[Xj+ j^[ XeWhZ YekbZ X[ ikX`[Yj+ in 

###########################################################

38 As previously discussed, a board of directors is not legally obligated to take steps 
to trigger or otherwise facilitate a special contractual right or preference. See LC Capital, 
990 A.2d at 452; Equity-Linked, 705 A.2d at 1042; see also In re Primedia Inc. Deriv. 
Litig., 910 A.2d 248, 259 (Del. Ch. 2006) (applying entire fairness to claim that controlling 
stockholder caused the company to call its preferred stock at full redemption price before 
the company was contractually obligated to do so); Harbor Fin. Pk^_ v. Sugarman, 1997 
WL 162175, at *2 (Del. Ch. Apr. 7, 1997) (recognizing that a fiduciary may violate his 
duty of loyalty if he times a redemption to benefit preferred stockholders at the expense of 
common stockholders). 
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theory, to a claim for breach of duty. Here too, as a practical matter, the business judgment 

rule typically will govern and prevent such a claim from surviving a motion to dismiss, but 

the fiduciary standard of conduct remains operative. 

In this case, the plaintiff is not relying on efficient breach, but rather on the 

application of the fiduciary standard of conduct to decisions that affect the scope of a 

contractual obligation. The Complaint asserts that the Board acted disloyally by selling 

businesses to raise cash to satisfy a future redemption obligation before there was any 

contractual obligation to redeem the Preferred Stock. The Complaint contends that if the 

Board had retained those businesses, they would have generated greater long-term value 

for the benefit of the undifferentiated equity. The plaintiff correctly observes that if the 

Company lacked either surplus or legally available funds when the Redemption Provisions 

otherwise came into play, then the Company would not have been able or obligated to 

redeem the Preferred Stock. At that point, the Board could have continued to manage the 

Company for the benefit of the undifferentiated equity without having to make a massive 

redemption payment. In substance, the Complaint alleges that before the Redemption 

Provisions came into effect, the Board breached its duty of loyalty by managing the 

Company to maximize the value of the Redemption Right, rather than managing the 

Company to maximize the value of the undifferentiated equity. The existence and binding 

nature of the Redemption Right does not foreclose the fiduciary standard of conduct from 

operating in this context.  

DdZ[[Z+ _d j^_i YWi[+ j^[ fbW_dj_\\xi j^[eho ^Wi [l[d ]h[Wj[h iWb_[dY[ X[YWki[ j^[ 

Redemption Provisions recognize that if the Company does not have sufficient legally 
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available funds to redeem the Kh[\[hh[Z NjeYa+ j^[d j^[ =eWhZxi eXb_]Wj_ed je hW_i[ \kdZi je 

support a redemption is constrained by its fiduciary obligation to the undifferentiated 

equity. In pertinent part, the Redemption Provisions state: 

If the funds of the [Company] legally available for redemption of shares of 
[Preferred Stock] on any Redemption Date are insufficient to redeem the total 
number of shares of [Preferred Stock] . . . (ii) the [Company] thereafter shall 
take all reasonable actions (M_ PQ`Q^YUZQP Ne `TQ K4[Y\MZek_L 3[M^P of 
Directors in good faith and consistent with its fiduciary duties) to generate, 
as promptly as practicable, sufficient legally available funds to redeem all 
outstanding shares of [Preferred Stock], including by way of incurrence of 
indebtedness, issuance of equity, sale of assets, effecting a [merger or sale of 
assets] or otherwise . . . .  

Dkt. 36, Ex. C. (emphasis added). After the Redemption Right ripened, if the Board had 

sold businesses to raise funds to redeem the Preferred Stock in a manner that compromised 

j^[ >ecfWdoxi WX_b_jo je ][d[hWj[ bed]-term value for the benefit of the undifferentiated 

equity, then the Redemption Provisions themselves recognize that a plaintiff could assert a 

claim for breach of fiduciary duty. A comparable legal framework applies to actions that 

the Board took before the Redemption Right ripened.  

What Oak Hill possessed and could enforce was a contractual right to require the 

Company to redeem the Preferred Stock to the extent the Company had surplus and legally 

available funds. What the Redemption Provisions do not foreclose is a claim by the 

undifferentiated equity that the directors breached their fiduciary duties when generating 

surplus and legally available funds. Consequently, there is room for a fiduciary duty theory 

on the facts of this case. 
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3. The Standard of Review 

To determine whether directors have complied with the fiduciary standard of 

conduct, Delaware courts evaluate their actions through the lens of a standard of review. 

u?[bWmWh[ ^Wi j^h[[ j_[hi e\ h[l_[m \or evaluating director decision-making: the business 

`kZ]c[dj hkb[+ [d^WdY[Z iYhkj_do+ WdZ [dj_h[ \W_hd[ii-v39 The allegations of the Complaint 

support a reasonable inference that the directors acted to benefit Oak Hill, making entire 

fairness the applicable standard of review. The allegations of the Complaint also support a 

reasonable inference that the decision to generate funds to pay off Oak Hill by pursuing a 

course amounting to a de facto liquidation was not entirely fair to the undifferentiated 

equity. The claim for breach of fiduciary duty therefore survives analysis under Rule 

12(b)(6). 

?[bWmWh[xi Z[\Wkbj ijWdZWhZ e\ h[l_[m _i j^[ Xki_d[ii `kZ]c[dj hkb[- O^[ hkb[ 

fh[ikc[i j^Wj u_d cWa_d] W Xki_d[ii Z[Y_i_ed j^[ Z_h[Yjehi e\ W YehfehWj_ed WYj[Z ed Wd 

informed basis, in good faith and in the honest belief that the action taken was in the best 

_dj[h[iji e\ j^[ YecfWdo-v Aronson, 473 A.2d at 812. Unless a plaintiff rebuts one of the 

elements of the rule, uj^[ Yekhj c[h[bo beeai je i[[ m^[j^[h j^[ Xki_d[ii Z[Y_i_ed cWZ[ 

mWi hWj_edWb _d j^[ i[di[ e\ X[_d] ed[ be]_YWb WffheWY^ je WZlWdY_d] j^[ YehfehWj_edxi 

eX`[Yj_l[i-v Dollar Thrifty, 14 A.3d at 598. Only when a decision lacks any rationally 

###########################################################

39 Reis v. Hazelett StripgCasting Corp., 28 A.3d 442, 457 (Del. Ch. 2011). 
?[bWmWh[xi _dj[hc[Z_Wj[ ijWdZWhZ e\ reviewtenhanced scrutinytis not implicated by this 
case. 
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conceivable basis will a court infer bad faith and a breach of duty.40 The business judgment 

hkb[ j^ki fhel_Z[i uiec[j^_d] Wi Ybei[ je ded-h[l_[m Wi ekh bWm Yedj[cfbWj[i-v Kallick v. 

Sandridge Energy, Inc., 68 A.3d 242, 257 (Del. Ch. 2013) (Strine, V.C.). This standard of 

h[l_[m uh[\b[Yji WdZ fhecej[i j^[ heb[ e\ j^[ XeWhZ e\ Z_h[Yjehi Wi j^[ fhef[h XeZo je 

cWdW][ j^[ Xki_d[ii WdZ W\\W_hi e\ j^[ YehfehWj_ed-v Trados I, 2009 WL 2225958, at *6. 

See generally Stephen M. Bainbridge, The Business Judgment Rule as Abstention Doctrine, 

57 Vand. L. Rev. 83 (2004). 

Delawarexs most onerous standard of review is the entire fairness test. When entire 

fairness governs, the defendants must establish uje j^[ courtks satisfaction that the 

transaction was the product of both fair dealing and \W_h fh_Y[-v Cinerama, Inc. v. 

Technicolor, Inc., (Technicolor Plenary), 663 A.2d 1156, 1163 (Del. 1995) (internal 

quotations omitted). uIej [l[d Wd ^ed[ij X[b_[\ j^Wj j^[ jhWdiWYj_ed mWi [dj_h[bo \W_h m_bb 

be sufficient to establish entire fairness. Rather, the transaction itself must be objectively 

fair, indep[dZ[dj e\ j^[ XeWhZxi X[b_[\i-v Gesoff v. IIC Indus., Inc., 902 A.2d 1130, 1145 

(Del. Ch. 2006). 

###########################################################

40 See Brehm+ 524 <-0Z Wj 042 (uDhhWj_edWb_jo _i j^[ ekj[h b_c_j e\ j^[ Xki_d[ii 
judgment rule. Irrationality may be the functional equivalent of the waste test or it may 
tend to show that the decision is not made in good faith, which is a key ingredient of the 
busineii ̀ kZ]c[dj hkb[-v (\eejdej[ ec_jj[Z))9 ;Z ̂ Q <*B* E`QbQZ_ $ 4[* EkT[XPQ^_ >U`US*, 542 
A.2d 770, 780s81 (Del. Ch. 1988) (Allen, C.) (u< Yekhj cWo+ ^em[l[h+ h[l_[m j^[ 
substance of a business decision made by an apparently well motivated board for the 
limited purpose of assessing whether that decision is so far beyond the bounds of 
reasonable judgment that it seems essentially inexplicable on any ground other than bad 
\W_j^-v)-
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At the pleading stage, to change the standard of review from the business judgment 

rule to entire fairness, the complaint must allege facts supporting a reasonable inference 

that there were not enough sufficiently informed, disinterested individuals who acted in 

good faith when taking the challenged actions to comprise a board majority. See Aronson, 

251 <-0Z Wj 6/0 (dej_d] j^Wj _\ uj^[ jhWdiWYj_ed _i dej Wffhel[Z Xo W cW`eh_jo Yedi_ij_d] e\ 

the disinterested directors, then the business jkZ]c[dj hkb[ ^Wi de Wffb_YWj_edv)- If a board 

is evenly divided between compromised and non-compromised directors, then the plaintiff 

has succeeded in rebutting the business judgment rule.41 Consequently, to determine 

whether to intensify the standard of review from business judgment to entire fairness, a 

court counts heads.42 If a director-by-director analysis leaves insufficient directors to make 

kf W XeWhZ cW`eh_jo+ j^[d j^[ Yekhj m_bb h[l_[m j^[ XeWhZxi Z[Y_i_ed \eh [dj_h[ \W_hd[ii-

uUOVhe burden of pleading and proof is on the party challenging the decision to 

allege facts to rebut the presumption.v Solomon, 747 A.2d at 1111s12. To plead that a 

director was interested and therefore cannot count towards the requisite majority, a plaintiff 

can allege facti i^em_d] j^Wj j^[ Z_h[Yjeh h[Y[_l[Z ua personal financial benefit from a 

###########################################################

41 See Gentile v. Rossette, 2010 WL 2171613, at *7 n.36 (Del. Ch. May 28, 2010) 
(uA board that is evenly divided between conflicted and non-conflicted members is not 
Yedi_Z[h[Z _dZ[f[dZ[dj WdZ Z_i_dj[h[ij[Z-v); see also Beam, 845 A.2d at 1046 n.8 (noting 
for demand futility purposes that a board evenly divided between interested and 
disinterested directors could not exercise business judgment on a demand); Beneville v. 
York, 769 A.2d 80, 85 (Del. Ch. 2000) (Strine, V.C.) (same). 

42 See Cede, 634 A.2d at 361, 364 (requiring director-by-director analysis); Disney 
II, 906 A.2d at 52 (affirming director-by-director analysis).  
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transaction that is not equally shared by the stockholders-v43 Or a plaintiff can allege facts 

showing that the director was a dual fiduciary and owed a competing duty of loyalty to an 

entity that itself stood on the other side of the transaction or received a unique benefit not 

shared with the stockholders.44 To plead that a director was not independent and therefore 

cannot count towards the requisite board majority, a plaintiff can plead facts showing a 

director is sufficiently loyal to, beholden to, or otherwise influenced by an interested party 

je kdZ[hc_d[ j^[ Z_h[Yjehxi WX_b_jo je `kZ][ j^[ cWjj[h ed _ji c[h_ji-45

###########################################################

43 Rales, 634 A.2d at 936 (citations omitted); accord Cede, 634 A.2d at 362 
(uClassic examples of director self-interest in a business transaction involve either a 
director appearing on both sides of a transaction or a director receiving a personal benefit 
\hec W jhWdiWYj_ed dej h[Y[_l[Z Xo j^[ i^Wh[^ebZ[hi ][d[hWbbo-v (footnote omitted)); 
Pogostin+ 26. <-0Z Wj 402 (u?_h[Ytorial interest exists whenever . . . a director either has 
received, or is entitled to receive, a personal financial benefit from the challenged 
jhWdiWYj_ed m^_Y^ _i dej [gkWbbo i^Wh[Z Xo j^[ ijeYa^ebZ[hi-v (footnote omitted))- uU<V 
ikX`[Yj_l[ wWYjkWb f[hiedx ijWdZWhZ U_i ki[ZV je Z[j[hc_d[ m^[j^[h W w]_l[dx Z_h[Yjeh mWi 
likely to be affected _d j^[ iWc[ eh i_c_bWh Y_hYkcijWdY[i-v McMullin v. Beran, 765 A.2d 
910, 923 (Del. 2000) (citing Technicolor Plenary+ 441 <-0Z Wj //45)- uUOV^[ X[d[\_j 
received by the director and not shared with stockholders must be wof a sufficiently material 
importance, in the context of the directorxs economic circumstances, as to have made it 
improbable that the director could perform her fiduciary duties . . . without being influenced 
by her overriding personal interest-xv Trados I, 2009 WL 2225958, at *6 (quoting Gen. 
Motors, 734 A.2d at 617). 

44 See Weinberger v. UOP, Inc., 457 A.2d 701, 710 (Del. 1983) (holding that officers 
of parent corporation faced conflict of interest when acting as subsidiary directors 
regarding transaction with parent); accord Sealy Mattress Co. of N.J., Inc. v. Sealy, Inc., 
532 A.2d 1324, 1336 (Del. Ch. 1987) (same); see also Trados I, 2009 WL 2225958, at *8 
(treating directors as interested for pleading purposes in transaction that benefited preferred 
ijeYa^ebZ[hi m^[d u[WY^ ^WZ Wd emd[hi^_f or employment relationship with an entity that 
emd[Z OhWZei fh[\[hh[Z ijeYav)-

45 Aronson, 473 A.2d at 815 (stating that one way to allege successfully that an 
_dZ_l_ZkWb Z_h[Yjeh _i kdZ[h j^[ Yedjheb e\ Wdej^[h _i Xo fb[WZ_d] uikY^ \WYji Wi mekbZ 
demonstrate that through personal or other relationships the directors are beholden to the 
Yedjhebb_d] f[hiedv)9 Friedman v. Beningson, 1995 WL 716762, at *4 (Del. Ch. Dec. 4, 
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< fbW_dj_\\ Wbie cWo i[[a je YWbb _dje gk[ij_ed W Z_h[Yjehxi WX_b_jo to count as part of 

the requisite majority by alleging facts that call into question whether the director acted in 

good faith. ?[bWmWh[ bWm uYb[Whbo f[hc_ji W `kZ_Y_Wb Wii[iic[dj e\ Z_h[Yjeh ]eeZ \W_j^v for 

the purpose of rebutting the business judgment rule. Disney II, 906 A.2d at 53; accord

eBay, 16 A.3d at 40- =WZ \W_j^ [dYecfWii[i Xej^ uan intent to harm [and] also intentional 

Z[h[b_Yj_ed e\ Zkjo-v46 u< \W_bkh[ je WYj _d ]eeZ \W_j^ cWo X[ i^emd+ \eh _dijWdY[+ m^[h[ j^[ 

###########################################################

1995) (Allen, C.) (uO^[ h[gk_h[c[dj j^Wj Z_h[Yjehi [n[hY_i[ independent judgment, (insofar 
as it is a distinct prerequisite to business judgment review from a requirement that 
directors exercise financially disinterested judgment), directs a court to an inquiry into all 
of the circumstances that are alleged to have inappropriately affected the exercise of board 
power. This inquiry may include the subject whether some or all directors are wbeholdenx
to or under the control, domination or strong influence of a party with a material financial 
interest in the transaction under attack, which interest is adverse to that of the 
YehfehWj_ed-v)- >bWii_Y [nWcfb[i _dlebl[ \Wc_b_Wb h[bWj_edi^_fi+ ikY^ Wi W fWh[djxi bel[ \eh 
and loyalty to a child. See, e.g., Harbor Fin. Partners v. Huizenga, 751 A.2d 879, 889 (Del. 
Ch. 1999) (Strine, V.C.) (uO^Wj CkZied Wbso happens to be Huizengaxs brother-in-law 
makes me incredulous about Hudsonxs impartiality. Close familial relationships between 
directors can create a reasonable doubt as to impartiality. The plaintiff bears no burden to 
plead facts demonstrating that directors who are closely related have no history of discord 
eh [dc_jo j^Wj h[dZ[hi j^[ dWjkhWb _d\[h[dY[ e\ ckjkWb beoWbjo WdZ W\\[Yj_ed kdh[WiedWXb[-v 
(internal footnote omitted)); Chaffin v. GNI Grp., 1999 WL 721569, at *5 (Del. Ch. Sept. 
3, 1999) (holding father-son relationship was sufficient to rebut presumption of 
_dZ[f[dZ[dY[9 uDd^[h[dj _d j^[ fWh[djWb h[bWj_edi^_f _i j^[ fWh[djxs natural desire to help 
his or her child succeed . . . [M]ost parents would find it highly difficult, if not impossible, 
to maintain a completely neutral, disinterested position on an issue, where his or her own 
Y^_bZ mekbZ X[d[\_j ikXijWdj_Wbbo _\ j^[ fWh[dj Z[Y_Z[i j^[ _iik[ W Y[hjW_d mWo-v)9 see also 
London v. Tyrrell, 2010 WL 877528, at *14 n.60 (Del. Ch. Mar. 11, 2010) (uUDVd j^[ fh[-
suit demand context, plaintiffs can often meet their burden of establishing a lack of 
independence with a simple allegation of a familial relationship. Surely then . . . it will be 
nigh unto impossible for a corporation bearing the burden of proof to demonstrate that an 
SLC member is independent in the face of plaintiffsx allegation that the SLC member and 
W Z_h[Yjeh Z[\[dZWdj ^Wl[ W \Wc_bo h[bWj_edi^_f-v). 

46 Lyondell Chem. Co. v. Ryan, 970 A.2d 235, 240 (Del. 2009); accord Disney II, 
906 A.2d at 64s44 (Z[\_d_d] uikX`[Yj_l[ XWZ \W_j^v Wi uYedZkYj cej_lWj[Z Xo Wd WYjkWb 
_dj[dj je Ze ^Whc+v m^_Y^ uYedij_jkj[i YbWii_Y+ gk_dj[ii[dj_Wb XWZ \W_j^+v WdZ u_dj[dj_edWb 
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fiduciary intentionally acts with a purpose other than that of advancing the best interests of 

j^[ YehfehWj_ed-v47 uDj cWa[i de Z_\\[h[dY[ j^[ h[Wied m^o j^[ Z_h[Yjeh _dj[dj_edWbbo \W_bi

je fkhik[ j^[ X[ij _dj[h[iji e\ j^[ YehfehWj_ed-v48 =WZ \W_j^ YWd X[ j^[ h[ikbj e\ uWdo [cej_ed 

[that] may cause a director to [intentionally] place his own interests, preferences or 

appetites before the welfare of the YehfehWj_ed+v _dYbkZ_d] ]h[[Z+ uhatred, lust, envy, 

revenge, . . . i^Wc[ eh fh_Z[-v49

###########################################################

Z[h[b_Yj_ed e\ Zkjov Wi uW YediY_eki Z_ih[]WhZ \eh ed[xi h[ifedi_X_b_j_[iv)9 see also Stone, 
7// <-0Z Wj 15. (^ebZ_d]+ _d j^[ Yedj[nj e\ Wd el[hi_]^j YbW_c+ j^Wj ukjj[hUV \W_bUkh[V je 
_cfb[c[dj Wdo h[fehj_d] eh _d\ehcWj_ed ioij[c eh Yedjhebiv eh+ u^Wl_d] _cfb[c[dj[Z ikY^ 
a system or controls, conscious[] fail[ure] to monitor or oversee its ef[hWj_ediv 
Z[cedijhWj[Z uW YediY_eki Z_ih[]WhZv \eh j^[_h \_ZkY_Who h[ifedi_X_b_j_[i)- 

47 Disney II, 906 A.2d at 67; accord Stone+ 7// <-0Z Wj 147 (u< \W_bkh[ to act in 
good faith may be shown, for instance, where the fiduciary intentionally acts with a purpose 
other than that of advancing the best interests of the corporation . . . .v)9 see Gagliardi, 683 
A.2d at /.3/ d-0 (Z[\_d_d] W uXWZ \W_j^v jhWdiWYj_ed Wi ed[ uj^Wj _i Wkj^eh_p[Z \eh iec[ 
purpose other than a genuine attempt to advance corporate welfare or is known to constitute 
W l_ebWj_ed e\ Wffb_YWXb[ fei_j_l[ bWmv)9 RJR Nabisco, 1989 WL 7036, at *15 (explaining 
that j^[ Xki_d[ii ̀ kZ]c[dj hkb[ mekbZ dej fhej[Yj uW fiduciary who could be shown to have 
caused a transaction to be effectuated (even one in which he had no financial interest) for 
a reason unrelated to a pursuit of the corporationxs best interestsv)-

48 Disney I, 907 A.2d at 754; see Nagy v. Bistricer, 770 A.2d 43, 48 n.2 (Del. Ch. 
2000) (Strine, V.C.) (uUMVegardless of his motive, a director who consciously disregards 
his duties to the corporation and its stockholders may suffer a personal judgment for 
ced[jWho ZWcW][i \eh Wdo ^Whc ^[ YWki[i+v [l[d _\ \eh W h[Wied uej^[h j^Wd f[hiedWb 
f[Ykd_Who _dj[h[ij-v). 

49 RJR Nabisco, 1989 WL 7036, at *15; see Guttman v. Huang, 823 A.2d 492, 506 
n.34 (Del. Ch. 2003) (Strine, V.C.) (uO^[ h[Wied \eh j^[ Z_ibeoWbjo (j^[ \W_j^b[iid[ii) _i 
irrelevant, the underlying motive (be it venal, familial, collegial, or nihilistic) for conscious 
action not in the corporationxs best interest does not make it faithful, as opposed to 
\W_j^b[ii-v)-
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In this case, a total of nine directors served on the Board during the time period 

covered by the Complaint: Morse, Pade, Scott, Domeyer, Kupietzky, Morgan, Ng, Jarus, 

and Pourzanjani. During this period, the number of directors fluctuated between five and 

eight. For entire fairness to apply, the Complaint must call into question the interests of 

either three or four directors, depending on the composition of the Board. The >ecfbW_djxi 

allegations adequately call into question the interests of seven directors. This section 

therefore does not separately analyze the interests of Kupietzky, who left the Company in 

August 2011, or Pourzanjani, who left the Company in December 2011. 

a. The Oak Hill Directors 

Morse and Pade were principals of Oak Hill, and Scott was a vice president at Oak 

C_bb- Dd j^ei[ YWfWY_j_[i+ j^[o em[Z \_ZkY_Who Zkj_[i je JWa C_bb- O^[ >ecfbW_djxi Yeh[ 

theory is that Oak Hill wanted the Company to engage in a de facto liquidation to raise 

cash that Oak Hill could extract preferentially through its Redemption Right. For purposes 

of evaluating that theory, Morse, Pade, and Scott cannot count as independent or 

disinterested directors because each faced the dual fiduciary problem that the Delaware 

Supreme Court identified in Weinberger.  

In the landmark Weinberger decision, the Delaware Supreme Court held that there 

_i ude Z_bkj_edv e\ j^[ Zkjo e\ beoWbjo m^[d W Z_h[Yjeh u^ebZi ZkWb eh ckbj_fb[v \_ZkY_Who 

obligations. 457 A.2d at 710. uD\ j^[ _dj[h[iji of the beneficiaries to whom the dual 

\_ZkY_Who em[i Zkj_[i Wh[ Wb_]d[Z+ j^[d j^[h[ _i de Yed\b_Yj-v Trados II, 73 A.3d at 46-47; 

see Van de Walle v. Unimation, Inc., 1991 WL 29303, at *11 (Del. Ch. Mar. 7, 1991). But 

if the interests of the beneficiaries diverge, the fiduciary faces an inherent conflict of 
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_dj[h[ij- uO^[h[ _i de wiW\[ ^WhXehx \eh ikY^ Z_l_Z[Z beoWbj_[i _d ?[bWmWh[-v Weinberger, 

457 A.2d at 710.  

O^[ >ecfbW_djxi Wbb[]Wj_edi ikffehj W h[WiedWXb[ _d\[h[dY[ that at some point in 

2011, Oak Hillxi _dj[h[iji Wi W l[djkh[ YWf_jWb_ij ̂ ebZ_d] j^[ Kh[\[hh[Z NjeYa Z_l[h][Z \hec 

the interests of the Company and its common stockholders. Venture capitalists tend to seek 

^_]^ h[jkhdi el[h W i^ehj f[h_eZ e\ j_c[+ jof_YWbbo W uj[d-fold return of capital over a five-

o[Wh f[h_eZ-v Manuel A. Utset, Reciprocal Fairness, Strategic Behavior & Venture 

Survival: A Theory of Venture CapitalgFinanced Firms, 2002 Wis. L. Rev. 45, 60. To 

achieve these returns, venture capitalist try to focus resources on their likely winners while 

cutting their losses on likely losers. In particular, 

VC firms strive to avoid a so-YWbb[Z ui_Z[mWoi i_jkWj_ed+v Wbie ademd Wi W 
upecX_[ YecfWdov eh uj^[ b_l_d] Z[WZ+v _d m^_Y^ j^[ [dj_jo _i fhe\_jWXb[ WdZ 
requires ongoing VC monitoring, but where the growth opportunities and 
prospects for exit are not high enough to generate an attractive internal rate 
of return. These companies are routinely liquidated, usually via trade sales, 
by venture capitalists hoping to turn to more promising ventures. 

Trados II, 73 A.3d at 51 (internal citations and quotations omitted). These preferences 

_dj[hWYj m_j^ j^[ h[jkhd fhe\_b[ e\ fh[\[hh[Z ijeYa+ m^_Y^ uYWhh_[i if[Y_Wb h_]^js that create 

if[Y_\_Y [Yedec_Y _dY[dj_l[i j^Wj Z_\\[h \hec j^ei[ e\ Yecced ijeYa-v Id. at 48. u=[YWki[ 

e\ j^[ fh[\[hh[Z i^Wh[^ebZ[hix b_gk_ZWj_ed fh[\[h[dY[i+ j^[o iec[j_c[i ]W_d b[ii \hec 

increases in firm value than they lose from decreases in firm value. This effect may cause 

a board dominated by preferred shareholders to choose lower-risk, lower-value investment 
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strategies over higher-risk, higher-lWbk[ _dl[ijc[dj ijhWj[]_[i-v50 The distorting effects of 

j^[ fh[\[hh[Z ijeYaxi if[Y_Wb h_]^ji uWh[ ceij b_kely to arise when, as is often the case, the 

\_hc _i d[_j^[h W Yecfb[j[ \W_bkh[ deh W ijkdd_d] ikYY[ii-v Trados II, 73 A.3d at 49. The 

business model of VC firms and the return profile of preferred stock thus combine to 

generate interests that can diverge substantially from the interests of the undifferentiated 

equity in the aggregate. Id. at 50-51. 

The Complaint supports a reasonable inference that by 2011, Oak Hill feared the 

Company would become a sideways situation and wanted to get its capital back as soon as 

possible. O^[ >ecfWdoxi revenue had declined to $141 million, down from over $200 

million in the year before Oak Hill invested. Compl. ¶¶ 28, 43. The Company was 

generating net income and would have had the potential to redeem small blocks of the 

Preferred Stock over time. Compare Thoughtworks, 7 A.3d at 980-81. But while that option 

was superior for the common stockholders, it was suboptimal for Oak Hill. The Complaint 

supports a reasonable inference that Oak Hill sought to use the Redemption Right to get 

back as much of its capital as possible. Oak Hill therefore used its influence as a controlling 

stockholder to cause the directors to pursue a de facto liquidation of the Company. That 

###########################################################

50 Jesse M. Fried & Mira Ganor, Agency Costs of Venture Capitalist Control in 
Startups, 81 N.Y.U. L.Rev. 967, 994 (2006); accord William W. Bratton & Michael L. 
Wachter, A Theory of Preferred Stock+ /4/ P- KW- G- M[l- /6/3+ /664 (0./1) (uKh[\[hh[Z+ 
as a senior claim, will avoid taking value-enhancing risk in a case where common, as the 
at-the-cWh]_d h[i_ZkWb _dj[h[ij+ mekbZ Wiikc[ j^[ h_ia-v)-
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would generate a pool of otherwise unavailable cash which Oak Hill then could extract 

through redemption payments.51

The Complaint supports a reasonable inference that beginning in 2011, the Oak Hill 

?_h[Yjehi iek]^j je i[hl[ JWa C_bbxi _dj[h[iji+ hWj^[h j^Wd j^[ _dj[h[iji e\ j^[ >ecfWdo- 

The allegations of the Complaint indicate that the Oak Hill Directors focused on the 

Redemption Right, and they identify a series of actions that benefited Oak Hill by creating 

a pool of cash that would maximize the value of the Redemption Right: 

' In 2011, the Company stopped making acquisitions or investing in growth and 
began stockpiling cash. By the end of the year, its cash reserves had nearly doubled, 
from $13.2 million at the end of 2010 to $23.7 million at the end of 2011. The 
accumulation of cash benefitted Oak Hill by providing funds that could be used for 
redemptions. 

' In June 2011, the Oak Hill Directors participated in a change of management. 
Kupietzky left, and Domeyer emerged as the new CEO. In December, an outside 
director (Pourzanjani) resigned. At this stage of the proceedings, the plaintiff is 
entitled to the reasonable inference that these changes were linked to a new business 
strategy that sought to maximize the value of the Redemption Right. 

' During the second half of 2011, the Company prepared to sell two of its four 
businesses. In January 2012, the Oak Hill Directors joined the rest of the Board in 
approving the sale for total proceeds of $15.4 million. This was less than a third of 
what the Company had paid to buy just two of the companies that comprised part of 
the divested businesses. O^[ >ecfWdoxi annual revenue dropped from $141 million 

###########################################################

51 The defendants argue that, unlike in Trados I and II+ JWa C_bbxi _dj[h[ij mWi 
aligned with the common stockholders because Oak Hill also owned a substantial holding 
of common stock. Reply Br. at 30-31. The only support for this in the Complaint is Oak 
C_bbxi fkhY^Wi[ e\ $02 c_bb_ed _d common stock from Ng. Compl. ¶ 5. The value of that 
XbeYa _i ikXijWdj_Wbbo b[ii j^Wd JWa C_bbxi $/3. c_bb_ed b_gk_ZWj_ed fh[\[h[dY[- < h[Wb_ij_Y 
kdZ[hijWdZ_d] e\ JWa C_bbxi _dY[dj_l[i mekbZ h[gk_h[ W Y^Whj i^em_d] JWa C_bbxi h[jkhd 
profile, which no one has provided. Dj _i feii_Xb[ j^Wj Wj Z_\\[h[dj fh_Y[ fe_dji+ JWa C_bbxi 
incentives would diverge from the common stockholders to a greater or lesser degree. 
Regardless, based on the facts alleged in the Complaint, it is reasonable to infer that Oak 
C_bbxi _dterest diverged from those of the common stockholders.  
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pre-sale to $89 million post-sale, suggesting a multiple of sales price to revenue of 
0.3. The timing and terms support a reasonable inference that the Company sold the 
lines of business to generate cash for redemptions. 

' In May 2012, Pade voted with Ng as the two members of the Compensation 
Committee to give Domeyer, Murray, and Greene bonuses that would be triggered 
if the Company redeemed at least $75 million of Preferred Stock. The terms and 
timing support a reasonable inference that Pade and Ng were seeking to incentivize 
cWdW][c[dj je fkhik[ h[Z[cfj_edi \eh JWa C_bbxi X[d[\_j-

' During 2012, the Company continued to stockpile cash. By the end of the year, the 
>ecfWdoxi YWi^ h[i[hl[i ^WZ ZekXb[Z W i[YedZ j_c[, reaching $50 million.  

' In August 2012, the Oak Hill Directors joined with the other members of the Board 
in forming the Committee je [lWbkWj[ j^[ >ecfWdoxi Wbj[hdWj_l[i \eh hW_i_d] YWf_jWb 
and to negotiate with Oak Hill over the terms of any redemption. The plaintiff is 
entitled to the reasonable inference that the Oak Hill Directors had been focused on 
the Redemption Right and planning for its exercise before this point. That is what 
sophisticated repeat players do. 

' Pade bargained aggressively with the Committee over the Redemption Right, 
including demanding a 12% cumulative paid-in-kind dividend on any unredeemed 
shares and offering an illusory forbearance agreement. At the earliest possible date, 
Oak Hill exercised the Redemption Right for the full amount. These positions 
reinforce the inference that Oak Hill wanted to get as much capital out via its 
Redemption Right and to do so as soon as possible. 

Given this series of events, it is reasonable to infer that Oak Hill wanted to maximize the 

value of its contractual Redemption Right and that the Oak Hill Directors pursued Oak 

C_bbxi _dj[h[iji-

The Complaint supports a reasonable inference that this pattern continued after the 

March Redemption. In early 2014, the Company negotiated to sell one of its two remaining 

lines of business. Recognizing that any cash generated by the sale could be used to redeem 

the Preferred Stock, and correctly perceiving that this could create a conflict for the Oak 

Hill Directors, the Board charged the Committee with overseeing the negotiations. Once a 
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deal had been reached, the Board charged the Committee with determining how much of 

the proceeds to use for redemptions and with implementing a broad restructuring initiative 

that would free up more cash for redemptions. In August 2014, the full Board adopted a 

business plan that contemplated further staff reductions and the sale of one segment of the 

>ecfWdoxi bed[ h[cW_d_d] b_d[ e\ Xki_d[ii+ Q[hj_YWb HWha[ji- The Oak Hill Directors 

participated in each of these decisions. Based on the sharply curtailed business plan, the 

Board approved the September Redemption.  

Four months later, the Company sold Shopwiki for $600,000. In 2010, the Company 

had acquired Shopwiki for $17 million, and ij mWi j^[ >ecfWdoxi fh_dY_fWb h[cW_d_d] 

source of revenue. The sale capped a remarkable two years during which the Company 

sold assets that generated 92% of its revenue and used the resulting cash, along with cash 

generated from operations, to redeem shares of Preferred Stock.  

One reasonable explanation for the change in business strategy and large-scale 

divestitures is that the Company sought to generate cash to facilitate upcoming redemptions 

that it otherwise would not be able (or required) to make. The Oak Hill Directors were dual 

fiduciaries who owed duties both to Oak Hill and the Company. O^[ >ecfbW_djxi 

allegations support a reasonable inference j^Wj j^[ JWa C_bb ?_h[Yjehi \khj^[h[Z JWa C_bbxi 

interests. The three Oak Hill Directors cannot be considered disinterested or independent 

for purposes of determining the standard of review. 

b. Domeyer 

Domeyer served on the Board during the period when the Company took steps to 

maximize the value of the Redemption Right. Domeyer was not independent because she 
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mWi W ^_]^bo Yecf[diWj[Z i[d_eh e\\_Y[h _d W >ecfWdo Yedjhebb[Z Xo JWa C_bb- uPdZ[h j^[ 

great weight of Delaware precedent, senior corporate officers generally lack independence 

for purposes of evaluating matters that implicate the interests of the controlb[h-v52 The fact 

j^Wj e\\_Y[hi Z[h_l[ j^[_h fh_dY_fWb _dYec[ \hec j^[_h [cfbeoc[dj ufem[h\kbbo ijh[d]j^[di 

j^[ _d\[h[dY[v j^Wj j^[o YWddej WYj _dZ[f[dZ[djbo \hec j^[ Yedjhebb_d] ijeYa^ebZ[h- Mizel 

v. Connolly, 1999 WL 550369, at *3 (Del. Ch. July 22, 1999). Domeyer derived her 

principal income from her employment. Compl. ¶ 17.  

Domeyer also was interested in the steps taken to achieve the redemptions. Under 

?[bWmWh[ bWm+ W Z_h[Yjeh _i Yedi_Z[h[Z _dj[h[ij[Z um^[d ^[ eh i^[ m_bb h[Y[_l[ W f[hiedWb 

financial bed[\_j \hec W jhWdiWYj_ed j^Wj _i dej [gkWbbo i^Wh[Z Xo j^[ ijeYa^ebZ[hi-v Rales, 

412 <-0Z Wj 714- u?[bWmWh[ Yekhji Wffbo W ikX`[Yj_l[ wWYjkWb f[hiedx ijWdZWhZ je Z[j[hc_d[ 

m^[j^[h W w]_l[dx Z_h[Yjeh mWi b_a[bo je X[ W\\[Yj[Z _d j^[ iWc[ eh i_c_bWh Y_hYkcijWdY[i-v 

McMullin, 765 A.2d at 923. uO^[ X[d[\_j h[Y[_l[Z Xo j^[ Z_h[Yjeh WdZ dej i^Wh[Z m_j^ 

ijeYa^ebZ[hi ckij X[ e\ W ik\\_Y_[djbo cWj[h_Wb _cfehjWdY[+ _d j^[ Yedj[nj e\ j^[ Z_h[Yjehxi 

economic circumstances, as to have made it improbable that the director could perform her 

fiduciary dutiei - - - m_j^ekj X[_d] _d\bk[dY[Z Xo ^[h el[hh_Z_d] f[hiedWb _dj[h[ij-v Trados 

I, 2009 WL 2225958, at *6 (internal quotation omitted).  

###########################################################

52 In re Ezcorp Consulting Agreement Deriv. Litig., 2016 WL 301245 at *35 (Del. 
Ch. Jan. 25, 2016) (collecting cases); accord Sandys v. Pincus, 152 A.3d 124, 128 (Del. 
0./4) (uHWjjh_Ya _i Tod]Wxi >@J- Tod]Wxi Yedjhebb_d] ijeYa^ebZ[h+ K_dYki+ _i _dj[h[ij[Z _d 
j^[ jhWdiWYj_ed kdZ[h WjjWYa+ WdZ j^[h[\eh[+ HWjjh_Ya YWddej X[ Yedi_Z[h[Z _dZ[f[dZ[dj-v)-
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Domeyer entered into a bonus agreement with the Company that contemplated a 

special payment for achieving $75 million in redemptions of the Preferred Stock. None of 

the common stockholders enjoyed the prospect of a similar payout. Domeyer thus stood to 

receive a personal financial benefit not equally shared by the stockholders. 

O^[ >ecfbW_djxi Wbb[]Wj_edi ikffehj W h[WiedWXbe inference that the magnitude of 

the benefit was material to Domeyertand intentionally so. For achieving the a total of $85 

million in redemptions, Domeyer received a bonus of $587,184. This figure is sufficiently 

large to support an inference of materiality at the pleading stage,53 particularly when the 

purpose of the bonus appears to have been to incentivize Domeyer to pursue redemptions 

that would benefit Oak Hill. 

c. The Outside Directors 

The Complaint adequately alleges that Ng, Morgan, and Jarus acted disloyally for 

j^[ XWZ \W_j^ fkhfei[ e\ cWn_c_p_d] j^[ lWbk[ e\ JWa C_bbxi M[Z[cfj_ed M_]^j Xo 

generating funds for redemptions that otherwise would not have been available, rather than 

by seeking to maximize the value of the Company for the benefit of its residual claimants. 

This is not the only possible inference, but it is a reasonable inference at this stage. 

Taken as a whole, the allegations of the Complaint identify a constellation of 

actions, all of which favored the interests of Oak Hill by maximizing the value of its 

###########################################################

53 4[Y\M^Q ;Z ^Q @M`kX 2a`[ 4^QPU`( ;ZO* EkT[XPQ^_ >U`US*, 2003 WL 139768, at *11 
(Del. Ch. Jan. 10, 2003) ($54,000 benefit sufficient for pleading-stage inference of 
materiality); ;Z ^Q BXe 8QY ;ZPa_*( ;ZO* EkT[XPQ^_ >U`US*, 2001 WL 755133, at *9 (Del. Ch. 
June 26, 2001) (same for $91,000 benefit); Friedman v. Beningson, 1995 WL 716762, at 
*5 (Del. Ch. Dec. 4, 1995) (Allen, C.) (same for $48,000 benefit).  
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Redemption Right. First, the Company departed starkly from its historic business strategy. 

Until 2011, the Company emphasized long-term growth through reinvestment and 

acquisitions. The Company did not accumulate or sit on large stockpiles of cash. This only 

Y^Wd][Z Wi JWa C_bbxi h[Z[cfj_ed h_]^j WffheWY^[Z- O^[ j[cfehWb h[bWj_edi^_f ikffehji Wd 

_d\[h[dY[ j^Wj j^[ Z_h[Yjehix Xki_d[ii Z[Y_i_edi m[h[ cej_lWj[Z Xo j^[ M[Z[cfj_ed M_]^j-

N[YedZ+ j^[ cW]d_jkZ[ e\ j^[ >ecfWdoxi Z_l[ij_jkh[i ik]][sts an intentional effort 

to create a pool of capital that Oak Hill could tap. Between 2012 and 2014, the Company 

sold three of its four lines of business WdZ j^[ uYhemd `[m[bv e\ _ji edbo h[cW_d_d] b_d[ e\ 

business. Several of these sales took place at prices far below what the Company had paid 

to acquire the assets and at times when management believed conditions were unfavorable. 

A reasonable inference at this stage is that the directors sought to generate cash for 

upcoming redemptions, even if that couri[ mWi kd\WlehWXb[ je j^[ >ecfWdoxi bed]-term 

prospects and the interests of its undifferentiated equity.  

Third, Ng, Morgan, and Jarus took specific actions that helped Oak Hill. In May 

2012, Ng joined Pade in approving bonus arrangements for the three senior officers. The 

agreements gave the officers a financial incentive to pursue redemptions.  

During the second half of 2012, Morgan and Jarus negotiated with Oak Hill over 

the terms of a redemption. Based on the allegations of the Complaint, however, the 

positions they took favored Oak Hill and did little if anything for the Company. For 

example, the Committee proposed that Oak Hill receive a 2% cumulative paid-in-kind 

dividend on unredeemed shares in exchange for a forbearance right that Oak Hill could 

terminate on thirty-ZWoix dej_Y[, under circumstances where Oak Hill had no effective 
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means of enforcing the Redemption Right if the Company did not have legally available 

funds, and when it was highly unlikely that the Company could generate additional funds 

for redemptions during the forbearance period. Although the evidence at a later stage may 

suggest something different, it appears at the pleadings stage that the Committee offered a 

material benefit to Oak Hill (the 2% cumulative dividend) for little if anything in return. 

Morgan and Jarus reinforced the impression that they were acting for the benefit of 

Oak Hill after Oak Hill exercised the Redemption Right. Oak Hill demanded a redemption 

payment of $45 million. Management had opined previously that the Company needed a 

cash reserve of $10 million, which would not permit a $45 million redemption. Morgan 

and Jarus asked management to re-assess the reserve. After management conveniently 

reduced the reserve to $2 million, Morgan and Jarus endorsed making the full $45 million 

redemption on the terms requested by Oak Hill. 

Morgan and Jarus again favored Oak Hill after the sale of the Domain Monetization 

business in May 2014. They took charge of both determining the terms for a further 

redemption and implementing a restructuring initiative that would make additional funds 

WlW_bWXb[ \eh h[Z[cfj_edi- Heh]Wd WdZ EWhki jm_Y[ h[`[Yj[Z cWdW][c[djxi Xki_d[ii fbWdi+ 

insisting each time that management make deeper cuts that would free up more funds for 

Oak Hill. Morgan and Jarus then voted as part of the Board to approve a business plan that 

Yedj[cfbWj[Z Z[[f[h ijW\\ Ykji WdZ j^[ iWb[ e\ ed[ i[]c[dj e\ j^[ >ecfWdoxi bed[ 

remaining line of business. Based on the business plan, Morgan and Jarus recommended a 

redemption payment of $40 million to Oak Hill. 
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By taking these actions, Morgan and Jarus effectively treated Oak Hill as a creditor 

m_j^ Wd [d\ehY[WXb[ b_[d ed j^[ YehfehWj_edxi Wii[ji- u=kj j^[ ^ebZ[h e\ fh[\[hh[Z ijeYa _i 

not a creditor of the corporation. Such a holder has no legal right to annual payment of 

interest, as long term creditors will have, and most importantly has no maturity date with 

_ji fheif[Yj e\ YWf_jWb h[fWoc[dj eh h[c[Z_[i \eh Z[\Wkbj-v HB Korenvaes, 1993 WL 

205040, at *5; accord Harbinger, 7.4 <-0Z Wj 003 (uO^[ ^ebZ[h e\ fh[\[hh[Z ijeYa _i dej W 

creditor of the corporation, and therefore does not have access to the remedies available to 

W Yh[Z_jeh _d WZZ_j_ed je j^ei[ ][d[hWbbo WlW_bWXb[ Wi W ijeYa^ebZ[h-v)- u< h[Z[cfj_ed h_]^j 

does not give the holder the absolute, unfettered ability to force the corporation to redeem 

i^Wh[i kdZ[h Wdo ikY^ Y_hYkcijWdY[i-v Carsanaro+ 43 <-1Z Wj 422- uHWdZWjeho h[Z[cfj_ed 

rights provide limited protection and function imperfectly, particularly when a corporation 

_i ijhk]]b_d] \_dWdY_Wbbo-v Thoughtworks, 7 A.3d at 992. The Redemption Provisions did 

not require that the Company effectively liquidate itself. That Morgan and Jarus repeatedly 

took steps to benefit Oak Hill as if it were a secured creditor supports a reasonable inference 

j^Wj j^[o WYj[Z je cWn_c_p[ j^[ lWbk[ e\ JWa C_bbxi M[Z[cfj_ed M_]^j hWj^[h j^Wd j^[ bed]-

term value of the Company for the benefit of the undifferentiated equity. 

Although this course of conduct by itself is sufficient to call into question the 

motives of the outside directors, it is critical to remember that they acted in the shadow of 

a controlling stockholder, and that Morgan and Ng had additional reasons to favor Oak 

C_bbxi _dj[h[iji- < Yedjhebb_d] ijeYa^ebZ[h jhWdiWYj_ed ue\ Yekhse is the context in which the 

]h[Wj[ij h_ia e\ kdZ[j[YjWXb[ X_Wi cWo X[ fh[i[dj-v Kahn v. Tremont Corp., 1996 WL 

145452, at *7 (Del. Ch. Mar. 21, 1996) (Allen, C.), ^QbkP [Z [`TQ^ grounds, 694 A.2d 422 
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(Del. 1997). Although in theory a special committee o\ _dZ[f[dZ[dj Z_h[Yjehi u_i X[ij 

positioned to extract a price at the highest possible level because it does not suffer from the 

Yebb[Yj_l[ WYj_ed fheXb[c e\ Z_iW]]h[]Wj[Z ijeYa^ebZ[hi+v j^[ c[d WdZ mec[d m^e 

populate the committees are rarely individuals um^ei[ emd \_dWdY_Wb \kjkh[i Z[f[dZ 

importantly on getting the best price and, history shows, [they] are sometimes timid, inept, 

eh - - - + m[bb+ b[jxi `kij iWo mehi[-v ;Z ^Q 4[d 4[YYOkZ_( ;ZO* EkT[XPQ^_ >U`US*, 879 A.2d 

604, 619 (Del. Ch. 2005) (Strine, V.C.). Particularly when a controller is present, there is 

j^[ h_ia j^Wj uj^Wj j^[ ekji_Z[ Z_h[Yjehi c_]^j X[ ceh[ _dZ[f[dZ[dj _d Wff[WhWdY[ j^Wd _d 

ikXijWdY[-v Id.; accord Leo E. Strine, Jr., The Delaware Way: How We Do Corporate Law 

and Some of the New Challenges We (and Europe) Face, 30 Del. J. Corp. L. 673, 678 

(0..3) ([nfbW_d_d] j^Wj m^[d W Yedjhebb[h _i fh[i[dj+ j^[h[ _i uWd eXl_eki \[Wh j^Wj [l[d 

putatively independent directors may owe or feel a more-than-wholesome allegiance to the 

interests of the Yedjhebb[h+ hWj^[h j^Wd je j^[ YehfehWj_ed WdZ _ji Uc_deh_joV ijeYa^ebZ[hiv)-

R_j^_d j^_i Yedj[nj+ Heh]Wd WdZ I]xi b_dai je JWa C_bb jWa[ ed ]h[Wj[h Yebeh- 

Morgan worked for fifteen years as a corporate attorney with the law firm that acts as Oak 

C_bbxi beng-time outside counsel, he served with Pade on another Board, and his son and 

KWZ[xi ied m[h[ \h_[dZi- Dd 0.//+ I] h[Y[_l[Z $02 c_bb_ed m^[d JWa C_bb fkhY^Wi[Z W 

block of his otherwise illiquid stock. This decision need not consider whether these facts 

wokbZ X[ ik\\_Y_[dj ijWdZ_d] Wbed[ je YWbb _dje gk[ij_ed [_j^[h Z_h[Yjehxi motives. 

Considered together with the other allegations of the Complaint, these facts support the 

inference that the outside directors cannot be considered disinterested or independent for 

purposes of determining the standard of review. 



70 
#

4. The Effect Of The Committee On The Standard Of Review 

Based on the foregoing, the Complaint has called into question the disinterestedness, 

independence, or proper motivation of seven directors. The Company therefore lacked a 

disinterested or independent board majority, so the standard of review becomes entire 

fairness. Ordinarily, when the facts of a case would call for entire fairness review, a board 

of directors can seek to obtain a more deferential standard of review by deploying 

protective devices, such as an independent committee or a majority-of-the-minority vote. 

In this case, the Board formed the Committee. But because of the nature of the allegations 

in this case, the use of the Committee does not alter the standard of review. 

If a board of directors lacks an independent and disinterested majority, then the 

standard of review can de-escalate from entire fairness if the board exercised its authority 

under Section 141(c) to empower a committee of independent and disinterested directors 

to make the relevant decision. See 8 Del. C. § 141(c); In re W. @M`kX 4[^\* EkT[XPQ^_ >U`US*, 

2000 WL 710192, at *27 (Del. Ch. May 22, 2000). If the board delegates its full power to 

address an issue to a committee, then the judicial analysis focuses on the committee. A 

decision made by a disinterested, independent, and informed majority of the committee 

receives business judgment deference. See Trados II+ 51 <-1Z Wj 43 d-17 (uO^[ Z[Y_i_ed 

not to form a special committee had significant implications for this litigation. The Merger 

was not a transaction where a controller stood on both sides . . . . If a duly empowered and 

properly advised committee had approved the Merger, it could well have resulted in 

Xki_d[ii `kZ]c[dj Z[\[h[dY[-v)
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By contrast, if a company also has a controlling stockholder, then the use of a 

Yecc_jj[[ Wbed[ _i dej ik\\_Y_[dj X[YWki[ e\ j^[ Yedjhebb[hxi _d\bk[dY[ el[h j^[ c[cX[hi 

of the committee, which it can remove using its stockholder-level authority. The controller 

also has special negotiating advantages, such as the ability to obtain information about the 

controlled company through its agents and employees on the board or simply through its 

status as a dominant stockholder, the opportunity to time any transactional proposal 

advantageously, and the power to use its stockholder voting power or other rights to veto 

jhWdiWYj_edWb Wbj[hdWj_l[i je j^[ Yedjhebb[hxi Y^ei[d jhWdiWYj_ed-54

This case falls in between a situation involving only board-level conflicts and a case 

involving a controlling stockholder that stands on both sides of the transaction. Oak Hill 

negotiated the redemptions directly opposite the Company, but in the shadow of the pre-

[n_ij_d] M[Z[cfj_ed M_]^j- JWa C_bb Wbie mWi j^[ _dj[dZ[Z X[d[\_Y_Who e\ j^[ =eWhZxi 

decisions to accumulate cash and divest assets. In this context, Oak Hill could and did use 

its power as a controller. Oak Hill used its influence at the Board-level by having the Oak 

Hill Directors participate in key votes. The Oak Hill directors appear to have participated 

###########################################################

54 See, e.g., Rabkin v. Phillip A. Hunt Chem. Corp., 498 A.2d 1099, 1103, 1107 (Del. 
/763) (f[hc_jj_d] \W_hd[ii Y^Wbb[d][ je c[h][h XWi[Z ed Yedjhebb[hxi Wbb[][Zbo kd\W_h 
manipulation of the timing of the transaction); Weinberger, 457 A.2d at 711 (noting that 
factors affecting fairness include ugk[ij_edi ef when the transaction was timed, how it was 
initiated, structured, negotiated, disclosed to the directors, and how the approvals of the 
directors and j^[ ijeYa^ebZ[hi m[h[ eXjW_d[Zv)9 4[d 4[YYOkZ_, 879 A.2d at 617 (positing 
that the entire fairness standahZ \eh Yedjhebb_d] ijeYa^ebZ[h jhWdiWYj_edi h[iji ed ua sincere 
concern that mergers with controlling stockholders involve an extraordinary potential for 
the exploitation by powerful insiders of their informational advantages and their voting 
cloutv)-
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in the management changes that took effect in mid-2011, as well as the change in business 

strategy that took place during that year. Through Pade, Oak Hill participated in the May 

2012 decision to incentivize management to pursue redemptions by providing them with 

bonus arrangements. The Oak Hill Directors also participated in the Board decision in 

August 2014 to adopt a business plan that contemplated further staff reductions and the 

iWb[ e\ ed[ i[]c[dj e\ j^[ >ecfWdoxi bone remaining line of business. The implementation 

of this business plan led to the $40 million September Redemption. Oak Hill also appears 

to have influenced the timing of the sales that generated the pool of cash for redemptions. 

Given these facts and the hybrid nature of the transactions at issue, the presence of 

a committee alone is not sufficient to lower the standard of review from entire fairness. 

Rather, as in a case involving classic self-dealing, the twin procedural protections of both 

an independent committee and a majority-of-the-minority vote would be required to restore 

the business judgment rule. Kahn v. M&F Worldwide Corp., 88 A.3d 635, 645 (Del. 2014). 

When, as here, only one of these protective devices is used, then the most that can 

be achieved is to shift the burden of proof under the entire fairness standard from the 

defendants to the plaintiffs. =MTZ b* >eZOT 4[YYOkZ Ee_*( ;ZO*, 638 A.2d 1110, 1117 (Del. 

1994). Only a um[bb \kdYj_ed_d]v Yecc_jj[[ e\ _dZ[f[dZ[dj Z_h[Yjehi can achieve this shift. 

EQQ ;Z ^Q E* BQ^a 4[\\Q^ 4[^\* EkT[XPQ^ 5Q^Ub* >U`US*, 52 A.3d 761, 789 (Del. Ch. 2011) 

(Strine, C.), MRRkP _aN Z[Y* 2Y_* ?UZUZS 4[^\* b* FTQ^UMaX`, 51 A.3d 1213 (Del. 2012). 

?[j[hc_d_d] m^[j^[h W Yecc_jj[[ e\ _dZ[f[dZ[dj Z_h[Yjehi _i [\\[Yj_l[ _i W u\WYj-intensive 

_dgk_ho-v Krasner v. Moffett, 826 A.2d 277, 86 (Del. 2003). Shifting the burden of proof at 

j^[ fb[WZ_d] ijW][ um_bb dehcWbbo X[ _cfeii_Xb[v X[YWki[ Z[\[dZWdji Ze dej ̂ Wl[ j^[ bknkho 
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e\ Wh]k_d] \WYji j^Wj mekbZ Yekdj[h j^[ fbW_dj_\\ix m[bb-pled allegations that are assumed as 

true. Orman v. Cullman, 794 A.2d 5, 20 n.36 (Del. Ch. 2002).  

In this case, this decision already has concluded that it is reasonably conceivable 

that Morgan and Jarus acted in bad faith to maximize the value of JWa C_bbxi Redemption 

Right, rather than in good faith to maximize the value of the Company for the benefit of 

the residual claimants. The Complaint therefore supports a reasonable inference that the 

Committee was not effective, and its use has no effect on the standard of review.  

5. Applying The Entire Fairness Standard At The Pleading Stage 

When [dj_h[ \W_hd[ii Wffb_[i+ j^[ Z[\[dZWdj \_ZkY_Wh_[i ^Wl[ j^[ XkhZ[d uto 

demonstrate that the challenged act or transaction was entirely fair to the corporation and 

_ji i^Wh[^ebZ[hi-v Disney II, 906 A.2d at 52- AW_h Z[Wb_d] u[cXhWY[i gk[ij_edi e\ mhen the 

transaction was timed, how it was initiated, structured, negotiated, disclosed to the 

Z_h[Yjehi+ WdZ ^em j^[ WffhelWbi e\ j^[ Z_h[Yjehi WdZ j^[ ijeYa^ebZ[hi m[h[ eXjW_d[Z-v 

Weinberger+ 235 <-0Z Wj 5//- AW_h fh_Y[ uh[bWj[i je j^[ [Yedec_Y WdZ \_dWdYial 

considerations of the proposed merger, including all relevant factors: assets, market value, 

earnings, future prospects, and any other elements that affect the intrinsic or inherent value 

e\ W YecfWdoxi ijeYa-v Id. Although the two aspects may be examid[Z i[fWhWj[bo+ uj^[ j[ij 

for fairness is not a bifurcated one as between fair dealing and price.  All aspects of the 

_iik[ ckij X[ [nWc_d[Z Wi W m^eb[ i_dY[ j^[ gk[ij_ed _i ed[ e\ [dj_h[ \W_hd[ii-v  DZ-  =kj 

uf[h\[Yj_ed _i dej feii_Xb[+ eh [nf[Yj[Z - - - -v  Id. at 709 n.7. In this case, the Complaint 

supports a reasonable inference that the Z[\[dZWdjix actions were not fair to the 

undifferentiated equity.  
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In terms of fair price, the Company radically altered its business strategy in the 

i^WZem e\ JWa C_bbxi M[Z[cfj_ed M_]^j- The Company reversed a long-time business plan 

that focused on achieving growth for the long term both internally and through acquisitions, 

and it began instead to stockpile cash. Beginning in 2012, the Company divested its major 

assets at prices substantially below what it had paid to acquire them. In January 2012, the 

Company sold two of its four business lines for $15.4 million, having paid $46.5 million 

to acquire only some of the assets in 2007. Those businesses contributed nearly half of the 

>ecfWdoxi h[l[dk[- Dd ?[Y[cX[h 0./2+ j^[ >ecfWdo i_c_bWhbo iebZ N^efm_a_+ j^[ Yhemd 

jewel of its then-lone remaining line of business, for only $600,000. The Company had 

acquired the business in 2010 for $17 million.  

The defendants might ultimately prove that these prices were fair. But at the 

pleading stage, the >ecfbW_djxi Wbb[]Wj_edi ]_l[ rise to a reasonable inference that the 

Company failed to obtain fair prices in these transactions. Equally importantly, the 

Complaint supports a reasonable inference that it was not fair to the undifferentiated equity 

to stockpile the cash from the >ecfWdoxi operations and these transactions so that it would 

be available for redemptions. Before the Redemption Right ripened, the Company did not 

reinvest its accumulated cash. It held the cash until March 2013, when it used $45 million 

to redeem shares of Preferred Stock. The Complaint supports a reasonable inference that 

fiduciaries acting loyally would have continued to manage the Company for the long term, 

rather than stockpiling cash so that Oak Hill could sweep it up. The Complaint supports a 

reasonable inference that the directors unnecessarily diverted value to Oak Hill that 

otherwise would have accrued to the undifferentiated equity.  
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Although the Preferred Stock had a $150 million liquidation preference and carried 

a right to mandatory redemption at that price, Oak Hill did not have the ability to force the 

Company to make redemptions beyond the funds that were legally available. OWa C_bbxi 

Preferred Stock also did not carry a cumulative dividend. Preferred stock often carries a 

cumulative dividend which steadily increases the liquidation preference. See Trados II, 73 

A.3d at 48. When present, a cumulative dividend reduces the prospect that a corporation 

will generate value for the undifferentiated equity, because the company not only must 

Yedj_dk[ Wi W ]e_d] YedY[hd Xkj Wbie ][d[hWj[ uW ik\\_Y_[dj h[jkhd je [iYWf[ j^[ ]hWl_jWj_edWb 

pull of the large liquidation preference and cumulaj_l[ Z_l_Z[dZ-v Id. at 77. In such a 

situation, the common stock may be functionally worthless, because the company can 

never realistically generate a sufficient return to pay off the preferred stockholders and 

yield value for the common. Id. 

The Preferred Stock in this case did not pay a cumulative dividend. Dkt. 36, Ex. B 

at 4. Once the Redemption Right ripened, the Company had an obligation to use its legally 

available funds to redeem shares over time up to a total amount of $150 million, but the 

amount of the redemption obligation would not increase. To the contrary, because the 

Company would be redeeming the preferred over time with future dollars, the present value 

of the obligation would diminish. Over a long-term time horizon, the Company 

conceivably could have grown its business, gradually redeemed all of the Preferred Stock, 

and then generated returns for its common stockholders. The Preferred Stock was 

effectively trapped capital, and the Company could have used that capital for the benefit of 

the residual claimants. That type of scenario obviously was not appealing to Oak Hill, 
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which understandably wanted as much of its capital back, as soon as possible, so it could 

redeploy its capital in higher-returning investments. But what was beneficial to Oak Hill 

and what was fair to the Company and its common stockholders are two different things. 

The latter is measured by what faithful fiduciaries could have achieved in light of Oak 

C_bbxi h[bWj_l[bo m[Wa YedjhWYjkWb position. 

Instead of using the leverage that the Company had over Oak Hill for the benefit of 

the Company and its residual claimants, the directors engaged in hasty divestitures at 

seemingly fire-iWb[ fh_Y[i j^Wj l_hjkWbbo m_f[Z ekj j^[ >ecfWdoxi WX_b_jo je ][d[hWj[ 

income. Before the divestitkh[i+ j^[ >ecfWdoxi \ekh Xki_d[ii b_d[i ][d[hWj[Z $/22 c_bb_ed 

in revenue. After the divestitures, the Company had one remaining line of business that 

generated $11 million in annual revenue and a net loss of $500,000. The allegations of the 

Complaint support a reasonable inference that dismembering the Company to maximize 

the value the Redemption Right did not yield a fair price for the undifferentiated equity.  

O^[ >ecfbW_djxi Wbb[]Wj_edi i_c_bWhbo ikffehj W h[WiedWXb[ _d\[h[dY[ j^Wj j^[ 

Z[\[dZWdjix YedZkYj \[bb i^ehj in terms of fair dealing. When directors act in bad faith, it is 

u[njhWehZ_dWh_bo Z_\\_Ykbj \eh j^[ Z[\[dZWdj Z_h[Yjehi je fhel[ j^Wj j^[ jhWdiWYj_on was 

[dj_h[bo \W_h je j^[ YehfehWj_ed X[YWki[ _j mekbZ X[ Z_\\_Ykbj je Z[cedijhWj[ \W_h fheY[ii-v 

Disney I, 907 A.2d at 749 n.422. As explained above, it is reasonably conceivable that the 

directors acted in bad faith by effectively liquidating the company to maximize the value 

e\ JWa C_bbxi Kh[\[hh[Z NjeYa-

The Complaint also alleges specific facts suggesting that particular aspects of the 

process were unfair. The Board used bonuses to incentivize management to favor a sale, 
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which effectively converted t^[c ufrom holders of equity interests aligned with the 

common stock to claimants whose return profile and incentives closely resembled those of 

j^[ fh[\[hh[Z-v Trados II, 73 A.3d at 61. The Complaint also alleges that the Company sold 

assets during periods that management considered unfavorable, which conceivably 

contributed to those assets being sold for seemingly low prices.  

It bears emphasizing that this is a pleading-stage decision. It is possible that the 

directors approved the challenged course of action because they believed in good faith that 

it was in the best interest of the undifferentiated equity. Even though Oak Hill lacked a 

cumulative dividend, it is possible that they YedYbkZ[Z j^Wj j^[ >ecfWdoxi lWbk[ mekbZ 

d[l[h [nY[[Z JWa C_bbxi $/3. c_bbion liquidation preference, perhaps because the 

Company had no meaningful prospect as a going concern. Under those circumstances, the 

outside directors might reasonably conclude that gradually liquidating the business was 

value-maximizing, since it delivered value to the fulcrum security in the capital structure 

while taking nothing away from the worthless common stock.55 At the motion to dismiss 

stage, however, the plaintiff receives the benefit of all reasonable inferences. For the 

###########################################################

55 SeQ ;Z ^Q @UZQ Ee_* 4[^\* EkT[XPQ^_ >U`US*, 2014 WL 4383127, at *46 (Del. Ch. 
N[f- 2+ 0./2) (uM[]WhZb[ii e\ ^em ckY^ j^[ KbW_dj_\\i cWo ^Wl[ X[[d Z_bkj[Z _d j^[ 
Recapitalization, because their common stock had no value that could have been diluted, 
the Plaintiffs necessarily received the substantial equivalent in value of what they had 
X[\eh[-v) (_dj[hdWb gkejWj_edi ec_jj[Z)9 Trados II+ 51 <-1Z Wj 54 (uD\ OhWZeixi Yecced 
stock had no economic value before the Merger, then the common stockholders received 
the ikXijWdj_Wb [gk_lWb[dj _d lWbk[ e\ m^Wj j^[o ^WZ X[\eh[ - - -v)9 3XMOWY[^Q Bk^_( >*B* b* 
Link Energy LLC, 864 A.2d 85-64 (?[b- >^- 0..2) (h[Ye]d_p_d] j^Wj W iWb[ e\ W >ecfWdoxi 
Wii[ji WdZ Z_ijh_Xkj_ed e\ j^[ fheY[[Zi je Yh[Z_jehi c_]^j X[ \W_h _\ uj^[h[ mWs no future for 
j^[ Xki_d[ii WdZ de X[jj[h Wbj[hdWj_l[ \eh j^[ kd_j^ebZ[hiv)- 
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reasons explained at length above, it can be reasonably inferred that the directors acted to 

cWn_c_p[ j^[ lWbk[ e\ JWa C_bbxi Kh[\[hh[Z NjeYa hWj^[h j^Wd i[[a_d] je fhecej[ j^[ bed]-

term value of the Company for the benefit of the undifferentiated equity, and that the 

resulting thWdiWYj_edi m[h[ kd\W_h je j^[ >ecfWdoxi Yecced ijeYa^ebZ[hi- 

6. Exculpation 

O^[ >ecfWdoxi Y[hj_\_YWj[ e\ _dYehfehWj_ed YedjW_di W fhel_i_ed j^Wj [nYkbfWj[i j^[ 

directors from personal liability to the fullest extent permitted by Delaware law. Dkt. 37 

Ex. B, Wj 0.- R^[d W YehfehWj_edxi Y^Whj[h YedjW_di ikY^ W fhel_i_ed+ 

[a] plaintiff seeking only monetary damages must plead non-exculpated 
claims against a director who is protected by an exculpatory charter provision 
to survive a motion to dismiss, regardless of the underlying standard of 
h[l_[m \eh j^[ XeWhZxi YedZkYj+ X[ _j Revlon, Unocal, the entire fairness 
standard or the business judgment rule.  

In re Cornerstone Therapeutics Inc. EkT[XPQ^_ >U`US*, 115 A.3d 1173, 1175-76 (Del. 2015). 

To state a claim aga_dij [WY^ _dZ_l_ZkWb Z_h[Yjeh+ j^[ >ecfbW_dj ckij ufb[WZUV \WYji 

supporting a rational inference that the director harbored self-interest adverse to the 

ijeYa^ebZ[hix _dj[h[ij+ WYj[Z je WZlWdY[ j^[ i[b\-interest of an interested party from whom 

they could dej X[ fh[ikc[Z je WYj _dZ[f[dZ[djbo+ eh WYj[Z _d XWZ \W_j^-v Id. at 1179-80. 

For the reasons discussed above, the Complaint supports a reasonable inference that 

the Oak Hill Directors, Domeyer, Morgan, Jarus, and Ng will not be entitled to exculpation. 

The Oak Hill Directors were not independent of Oak Hill because they were Oak Hill 

fiduciaries, and the Complaint supports a reasonable inference that they acted disloyally. 

Domeyer was a senior officer of the Company and beholden to Oak Hill; she also was 

interested in the redemptions because of her bonus agreement. It is reasonably conceivable 



79 
#

that she acted disloyally. The Complaint supports a reasonable inference that Morgan, 

Jarus, and Ng acted in bad faith to serve the interests of Oak Hill. None of these theories 

would give rise to an exculpated claim. The Complaint also supports a reasonable inference 

that Domeyer could be liable in her capacity as an officer, in which case she would not be 

entitled to exculpation. See Gantler, 625 A.2d at 709 n.37. None of these defendants are 

[dj_jb[Z je X[ Z_ic_ii[Z X[YWki[ e\ j^[ >ecfWdoxi [nYkbfWjeho fhel_i_ed-

The Complaint also names as a defendant Kupietzky+ m^e i[hl[Z Wi j^[ >ecfWdoxi 

CEO and as a director until August 2011. He has been sued both in his capacity as an 

officer and as a director. The Complaint alleges that he participated in the change in the 

>ecfWdoxi Z_h[Yj_ed Zkh_d] 0.//+ WdZ ^[ Wbie mWi W party to a bonus agreement tied to a 

redemption of the Preferred Stock. After the March Redemption, he received a bonus of 

$632,813. He conceivably could have acted disloyally in light of his conflicting incentives. 

He also faces a risk of liability as an officer, where he is not entitled to exculpation.  

The Complaint finally names Pourzanjani as a defendant. He served as a director 

until December 2011, when he resigned. The Complaint alleges generally that Pourzanjani 

served on boards of Silicon Valley companies, giving him a reason to want to remain in 

JWa C_bbxi ]eeZ ]hWY[i, but it does not provide any support for this assertion. It is not 

enough for a pleading simply to allege in conclusory fashion that a director has a particular 

disqualifying interest; the complaint must plead facts sufficient to support a reasonable 

inference that the director in fact possessed and fell prey to that interest in the specific 
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case.56 Rather than supporting a reasonable inf[h[dY[ j^Wj ^[ i[hl[Z JWa C_bbxi _dj[h[ij+ 

Pourzanjanixi Z[Y_i_ed je h[i_]d _d ?[Y[cX[h 0.//+ i^ehjbo W\j[h j^[ h[eh_[djWj_ed e\ j^[ 

Company, supports a reasonable inference that he disagreed with what was happening. 

Perhaps he left for other reasons. Under no circumstances, however, could one infer from 

^_i [Whbo Z[fWhjkh[ j^Wj ^[ iek]^j _d XWZ \W_j^ je cWn_c_p[ j^[ lWbk[ e\ JWa C_bbxi 

Redemption Right. It is not reasonably conceivable that Pourzanjani would not be entitled 

to exculpation, so the claims against him are dismissed.

7. Abstention 

The Oak Hill Directors argue that they cannot be liable because they recused 

j^[ci[bl[i \hec lej_d] ed j^[ if[Y_\_Y Z[Y_i_edi j^Wj j^[ =eWhZ cWZ[ je h[Z[[c JWa C_bbxi 

shares and, according to them, did not improperly influence their fellow directors. This 

argument fails at the pleading stage.  

u?[bWmWh[ bWm Yb[Whbo fh[iYh_X[i j^Wj W Z_h[Yjeh m^e fbWoi de heb[ _d j^[ fheY[ii e\ 

deciding whether to approve a challenged transaction cannot be held liable on a claim that 

###########################################################

56 See Chen, 87 A.3d at 672 (dismissing claims against directors who were affiliated 
with private equity funds where plaintiffs did not adequately support assertion that the 
funds faced liquidity issues); ;Z ^Q ?[^`[Zk_ DQ_`. Gp.( ;ZO* EkT[XPQ^_ >U`US*, 74 A.3d 656, 
66 (Del. Ch. 2013) (Strine, C.). (dismissing complaint challenging sale that was the product 
of a lengthy and thorough pre-signing market check in which plaintiff conc[Z[Z j^Wj uWbb 
logical buyers were made aware . . . and that they all had the time and fair opportunity to 
X_Zv WdZ h[`[Yj_d] Wbb[]Wj_ed j^Wj certain directors were conflicted because they were 
affiliated with a private equity firm that ujof_YWbbo \b_fi Yempanies it invests in every three 
je \_l[ o[Whiv WdZ \Wleh[Z W iWb[ je WY^_[l[ b_gk_Z_jo \eh j^[ _dl[ijehi _d ed[ e\ _ji \kdZi 
and to invest in a new fund); Trados II, 73 A.3d at 54 (u<j jh_Wb+ j^[ fbW_dj_\\ YekbZ dej h[bo 
on general characterizations of the VC ecosystem. The plaintiff had to prove by a 
fh[fedZ[hWdY[ e\ [l_Z[dY[ j^Wj KhWd] mWi dej Z_i_dj[h[ij[Z eh _dZ[f[dZ[dj _d j^_i YWi[-v)-



81 
#

j^[ XeWhZxi Z[Y_i_ed je Wffhel[ j^Wj jhWdiWYj_ed mWi mhed]\kb-v In re Tri-Star Pictures, 

Inc., Litig., 1995 WL 106520, at *2 (Del. Ch. Mar. 9, 1995). But j^_i _i udej Wd _dlWh_WXb[ 

hkb[-v HMXQMZ` BTM^Y* ;Z`kX b* <Q^ZQe, 921 A.2d 732, 753 (Del. Ch. 2007). 

One might, for example, imagine a scenario in which certain members of the 
board of directors conspire with others to formulate a transaction that is later 
claimed to be wrongful. As part of the conspiracy, those directors then 
deliberately absent themselves from the directorsx meeting at which the 
proposal is to be voted upon, specifically to shield themselves from any 
exposure to liability. In such circumstances it is highly unlikely that those 
directorsx udedlej[v mekbZ X[ WYYehZ[Z [nYkbfWjeho i_]dificance. 

Tri-Star Pictures, 1995 WL 106520, at *3. An absent director also might be held liable if 

the Z_h[Yjeh ufbWoU[ZV W heb[ _d j^[ d[]ej_Wj_ed+ ijhkYjkh_d]+ eh WffhelWb e\ j^[ fhefeiWb-v 

Valeant, 921 A.2d at 531- uN_c_bWhbo+ Wd WXi[dj Z_h[Yjeh - - - who knowingly accepts a 

personal benefit flowing from a self-interested transaction and refuses to return it upon 

demand, can be thought to have ratified the action taken by the board in his absence and, 

thus, share in the full liability of his fellow direYjehi-v Id. at 753-54. Or a court might hold 

a director liable, even if the director abstained from the formal vote to approve the 

jhWdiWYj_ed+ _\ j^[ Z_h[Yjeh mWi uYbei[bo _dlebl[Z m_j^ j^[ Y^Wbb[d][Z UjhWdiWYj_edV \hec j^[ 

l[ho X[]_dd_d]v WdZ j^[ jhWdiWYj_ed mWi h[dZ[h[Z kd\W_h uXWi[Z+ _d bWh][ fWhj+v ed j^[ 

Z_h[Yjehxi _dlebl[c[dj- Gesoff, 902 A.2d at 1166 n.202. 

In this case, the Complaint supports a reasonable inference that the Oak Hill 

Directors could be held liable even though they abstained from the formal votes on the 

March and September Redemptions. All of the Oak Hill Directors were involved in many 

of the decisions that give rise to the Complaint, including (i) the decision in 2011 to 

WXWdZed j^[ >ecfWdoxi jhWZ_j_edWb Xki_d[ii fbWd WdZ X[]_d WYYkckbWj_d] YWi^ WdZ i[lling 
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e\\ Wii[ji+ (__) j^[ Z[Y_i_ed _d 0./0 je i[bb jme e\ j^[ >ecfWdoxi b_d[i e\ Xki_d[ii+ WdZ (___) 

the decision in 2014 to engage in a restructuring that would free up additional funds for 

redemptions. Pade additionally was involved in tying the officerix Xedkies to redemptions. 

It is also reasonably conceivable in light of the allegations of the Complaint as a whole that 

the Oak Hill Directors engaged in behind-the-scenes communications with their fellow 

directors, including Morgan, on critical matters.  

At this stage, the Complaint supports a reasonable inference that the Oak Hill 

Directors each participated sufficiently in the events giving rise to the case to be liable for 

breaching their duty of loyalty. The fact that they abstained from two discrete votes does 

not provide grounds for a pleading-stage dismissal. 

C. The Breach Of Fiduciary Duty Claim Against The Officers 

Count I of the Complaint also asserts a claim against Kupietzky, Morrow, Domeyer, 

Murray, and Greene for breach of fiduciary duty as off_Y[hi- uU>VehfehWj[ e\\_Y[hi em[ 

\_ZkY_Who Zkj_[i j^Wj Wh[ _Z[dj_YWb je j^ei[ em[Z Xo YehfehWj[ Z_h[Yjehi-v Gantler, 965 A.2d 

Wj 5.6- G_a[ Z_h[Yjehi+ e\\_Y[hi Xh[WY^ j^[ Zkjo e\ beoWbjo _\ j^[o uWYjUV _d XWZ \W_j^ \eh W 

purpose other than advancing the besj _dj[h[iji e\ j^[ YehfehWj_ed-v57

###########################################################

57 Hampshire Gp. Ltd. v. Kuttner, 2010 WL 2739995, at *12 (Del. Ch. July 12, 2010) 
(Strine, V.C.); accord Chen, 87 A.3d at 687 (denying summary judgment for claims against 
e\\_Y[hi XWi[Z ed [l_Z[dY[ uikffehj_d] W h[WiedWXb[ _d\[h[dY[ e\ \Wleh_j_ic jemWhZi UW 
fej[dj_Wb Xko[hV Yedi_ij[dj m_j^ Uj^[ e\\_Y[hixV f[hiedWb \_dWdY_Wb _dj[h[iji hWj^[h j^Wd j^[ 
pursuit of maximal vWbk[ \eh j^[ ijeYa^ebZ[hi-v)9 Dweck v. Nasser, 2012 WL 161590, at 
*/7 (?[b- >^- EWd- /6+ 0./0) (eXi[hl_d] j^Wj e\\_Y[hi cWo X[ b_WXb[ _\ j^[o uYediY_ekibo 
facilitate[] wrongful action by another for a purpose other than advancing the best interests 
of the YehfehWj_ed-v)- 
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The Complaint supports a reasonable inference that each of the officer defendants 

\Wleh[Z JWa C_bbxi _dj[h[iji el[h j^[ kdZ_\\[h[dj_Wj[Z [gk_jo X[YWki[ j^[o m[h[ dej 

independent of Oak Hill. Each of them reported to a Board controlled by Oak Hill. Each 

of them was therefore conceivably beholden to Oak Hill for their continued employment, 

calling into question their independence. The Complaint also supports a reasonable 

inference that Kupietzky, Domeyer, Murray, and Greene fWleh[Z JWa C_bbxi _dj[h[iji 

because each had a personal interest in achieving redemptions. Each was a party to a bonus 

agreement that promised a special payment if the Preferred Stock was redeemed.  

The Complaint pleads facts supporting a reasonable inference that Kupietzky, 

Hehhem+ ?ec[o[h+ HkhhWo+ WdZ Bh[[d[ WYj[Z Z_ibeoWbbo je \Wleh JWa C_bbxi _dj[h[iji+ 

consistent with their incentives. The Complaint has the most to say about Domeyer, 

Murray, and Greene. A few months after signing their bonus agreements, they developed 

a proposal to redeem exactly the amount of Preferred Stock necessary to trigger their 

bonuses- O^[o fhefei[Z ki_d] $2. c_bb_ed e\ j^[ >ecfWdoxi WYYkckbWj[Z YWi^+ fbki $13 

million in borrowings for a total redemption payment of $75 million. A key assumption 

was that the Company only needed a cash reserve of $10 million. That amount represented 

one-fifth of what the Company had accumulated and two-j^_hZi e\ m^Wj j^[ >ecfWdoxi 

average year-end cash balance had been from 2007 to 2011. When the officers could not 

convince a bank to finance the redemption, and after Oak Hill demanded an initial 

redemption payment of $45 million, the officers conveniently revised their estimate of the 

required cash reserve, reducing it by 80% to $2 million. That figure enabled the Company 

to make the full redemption payment that Oak Hill wanted. Later in the process, the officers 
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generated a new business plan that freed up more cash for redemptions, revising it on three 

occasions to free up more funds that the Company could use for redemptions. Based on 

these facts, it is reasonably conceivable that Domeyer, Murray, and Greene breached their 

fiduciary duties as officers by consciously acting je \Wleh JWa C_bbxi _dj[h[iji+ Yedi_ij[dj 

with their personal and financial incentives. See Chen, 87 A.3d at 687.  

The Complaint fails to include similarly specific allegations about Kupietzky or 

Hehhemxi _dlebl[c[dj- Kupietzky mWi j^[ >ecfWdoxi >@J WdZ Kh[i_Z[dj kdj_b <k]kij 

0.//- Hehhem mWi j^[ >ecfWdoxi Ye-President from June 2011 to May 2012. During 

2011, the Company changed its strategy from focusing on internal and external growth to 

selling off assets and stockpiling cash. It is reasonably conceivable that Kupietzky and 

Hehhem Y^Wd][Z j^[ >ecfWdoxi ijhWj[]o je i[hl[ JWa C_bbxi _dj[h[iji- O^[ inference is 

stronger for Kupietzky, because he had a bonus triggered by redemptions.  

After Kupietzky left and while Morrow served as co-President with Domeyer, the 

Company sold its two principal lines of business. The sales were completed in January 

2012, which means the Company was preparing for the sales during the second part of 

2011. The Company had paid more than $46.5 million in 2007 to purchase two of the 

companies that comprised just part of the divested lines. Five years later, the Company sold 

the two lines in their entirety for a third of the price. The Company did not re-invest the 

cash; it held it for use when h[Z[[c_d] j^[ Kh[\[hh[Z NjeYa- B_l[d Hehhemxi i[d_eh heb[, 

the claim against him survives. 
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I confess that the claims against Kupietzky and Morrow strike me as weaker than 

the other claims in the case, but relative weakness is not grounds for dismissal. Given the 

plaintiff-friendly standard that governs a Rule 12(b)(6) motion, these claims survive. 

D. The Breach Of Fiduciary Duty Claim Against Oak Hill 

Count II of the Complaint asserts that Oak Hill breached its fiduciary duties as a 

controll_d] ijeYa^ebZ[h Xo uZ_h[Yj_d] _ji [cfbeo[[ Wffe_dj[Z Z_h[Yjehi ed J?Ixi =eWhZ je 

b_gk_ZWj[ _ji _dl[ijc[dj _d j^[ >ecfWdov WdZ uWYY[fjU_d]V h[Z[cfj_ed fWoc[dji jejWb_d] 

$85 million when it knew . . . that, if any legally available funds existed, they were a result 

e\ j^[ ?[\[dZWdjix fh_eh _d[gk_jWXb[ YedZkYj-v Compl. ¶ 131. This count states a claim.  

uUOV^[ Zkjo e\ beoWbjo cWdZWj[i j^Wj j^[ X[ij _dj[h[ij e\ j^[ YehfehWj_ed WdZ _ji 

shareholders take precedence over any interest possessed by a director, officer or 

Yedjhebb_d] i^Wh[^ebZ[h WdZ dej i^Wh[Z Xo j^[ ijeYa^ebZ[hi ][d[hWbbo-v Cede, 634 A.2d at 

361. The allegations of the Compliant support a reasonable inference that Oak Hill used its 

power as a controlling stockholder to cause the Company to sell assets and stockpile cash 

so that funds would be available when the Redemption Right ripened, when a loyal 

fiduciary would have deployed those funds for the benefit of the Company and its residual 

claimants. Through the Redemption Right, Oak Hill was able to extract the cash to the 

[nYbki_ed e\ j^[ >ecfWdoxi ej^[h ijeYa^ebZ[hi+ j^[h[Xo h[Y[_l_d] W ded-ratable benefit. 

See, e.g. Sinclair Oil Corp. v. Levien, 280 A.2d 717, 720 (Del. 1971); Primedia, 910 A.2d 

at 260-61.  

The defendants argue that the Complaint fails to state a claim against Oak Hill 

X[YWki[ _j ufb[WZi de if[Y_\_Yi WXekj m^Wj Z_h[Yj_l[itif anytOak Hill gave, what actions 
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it took to implement this purported strategy, or what conduct it engaged in, other than 

exercising its contractual rights to redempj_ed-v ?aj- 2/ Wj 13- O^[ JWa C_bb [dj_j_[i Wh[ 

uWhj_\_Y_Wb X[_d]UiV+ _dl_i_Xb[+ _djWd]_Xb[+ WdZ [n_ij_d] edbo _d Yedj[cfbWj_ed e\ bWm-v Trs. 

of Dartmouth Coll. v. Woodward, 17 U.S. (4 Wheat) 518, 636 (1819). They cannot give 

directives, take actions, or ed]W][ _d YedZkYj- u< YehfehWj_ed edbo YWd WYj j^hek]^ ^kcWd 

W][dji-v Prairie Capital III, L.P. v. Double E Hldg. Corp., 132 A.3d 35, 60 (Del. Ch. 2015).  

The Oak Hill Directors were agents and employees of Oak Hill; they acted on Oak 

C_bbxi X[^Wb\- The Complaint supports a reasonable inference that they presided over a 

fheY[ii Z[i_]d[Z je cWn_c_p[ j^[ lWbk[ e\ j^[ M[Z[cfj_ed M_]^j \eh JWa C_bbxi X[d[\_j+ 

rather than seeking to maximize the value of the Company for the benefit of its residual 

claimants. Their actions can be attributed to Oak Hill. See Hospitalists of Del., LLC v. Lutz, 

2012 WL 3679219, at *17 (Del. Ch. Aug. 28, 2012).

Oak Hill also claims that its fiduciary duties do not require self-sacrifice for the 

benefit of the minority stockholders. That is correct, but the Complaint does not contend 

that Oak Hill should have engaged in self-sacrifice. The Complaint contends that Oak Hill 

selfishly used its power over the Company to extract more than Oak Hill could have been 

obtained if loyal fiduciaries had been managing j^[ >ecfWdoxi affairs. The Complaint 

alleges that loyal fiduciaries would have recognized that the Company only had an 

obligation to redeem the Preferred Stock out of legally available funds and that the Board 

could have relied on that l_c_j[Z eXb_]Wj_ed je h[Z[[c JWa C_bbxi i^Wh[i ibembo el[h j_c[+ 

m^_b[ cWdW]_d] j^[ >ecfWdoxi Xki_d[ii \eh j^[ X[d[\_j e\ j^[ Yecced ijeYa^ebZ[hi- GeoWb 

directors would have taken advantage of JWa C_bbxi weak contractual position and used the 
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capital that Oak Hill committed to the enterprise for the benefit of the Company and its 

undifferentiated equity. Oak Hill instead intervened and used its power over the Company, 

its directors, and officers to cause the Company to engage in a de facto liquidation that 

made available $85 million in cash that Oak Hill otherwise could not have accessed. The 

claim is not that Oak Hill had to engage in self-sacrifice; the claim is that Oak Hill engaged 

in disloyal self-help. 

Neither of the cases on which Oak Hill relies supports a different conclusion. In 

Synthes, a controlling stockholder caused the company to enter into a transaction in which 

the controller and the minority stockholders received the same consideration for their 

shares. In re Synthe_( ;ZO* EkT[XPQ^ >U`US*, 50 A.3d 1022 (Del. Ch. 2012) (Strine, C.). The 

controller rejected an offer that would have cashed out the minority stockholders for a 

higher price, but left the controller as an investor in the post-transaction entity. Id. at 1039. 

The plaintiffs alleged that the controller acted disloyally by rejecting the offer that would 

have generated more cash for the minority investors. Chief Justice Strine, then serving as 

Chancellor, explained that a Yedjhebb_d] ijeYa^ebZ[hxs uZkjo je fkj j^[ wX[ij _dj[h[iji e\ j^[ 

YehfehWj_ed WdZ _ji i^Wh[^ebZ[hix WXel[ wWdo _dj[h[ij dej i^Wh[Z Xo j^[ ijeYa^ebZ[hix 

generally does not mean that the controller has to subrogate his own interests so that the 

minority stockholders can get the deal that they want-v Id. at 1040 (quoting Cede, 634 A.2d 

Wj 14/)- uKkj i_cfbo+ c_deh_jo ijeYa^ebZ[hi Wh[ dej [dj_jb[Z je ][j W Z[Wb ed X[jj[h j[hci 

j^WUdV m^Wj _i X[_d] e\\[h[Z je j^[ Yedjhebb[hU-Vv Id. at 1041.  

This case is the opposite of Synthes. There, the controller secured a transaction that 

gave the minority the same ratable consideration as the controller. Here, the controller 
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caused the Company to sell assets and stockpile cash that the controller could extract 

through a contract right that otherwise would not have generated similar returns. By doing 

so, the controller extracted a non-ratable benefit. A loyal board, by contrast, would not 

have stockpiled funds, resulting in smaller redemptions for the controller in the short-term, 

less total value for the controller over time, and greater long-term value for the residual 

YbW_cWdji- JWa C_bbxi ijhWj[]_Y j_c_d] e\ W ijeYa h[Z[cfj_ed \eh its f[hiedWb X[d[\_j uYekbZ 

X[ W Xh[WY^ e\ W \_ZkY_Who Zkjo+v WdZ j^Wj hkb_d] _i dej u_dYedi_ij[dj m_j^ j^[ fh_dY_fb[ j^Wj 

a controlling stockholder has no duty of self-iWYh_\_Y[+ Wi j^[ Z[\[dZWdji Wh]k[-v Sugarman, 

1997 WL 162175, at *2.  

Solomon also does not help Oak Hill. That case involved a controlling stockholder 

that was a secured creditor with the legal right to foreclose on stock owned by the 

company. EQQ E[X[Y[Z b* BM`TQ 4[YYOkZ_ 4[^\*, 1995 WL 250374, at *5 (Del. Ch. Apr. 

21, 1995) (Allen, C.), MRRkP 450 <-0Z 13 (?[b- /774)- >^WdY[bbeh <bb[d hkb[Z j^Wj uU[Vl[d 

if the consequences of that foreclosure were . . . to render the value of the minority . . . 

stock worthless, the secured creditor would have no obligation to forego or delay exercising 

_ji b[]Wb h_]^ji Wi W Yh[Z_jeh-v Id. As this opinion has explained, Oak Hill was not a secured 

cr[Z_jeh- JWa C_bb ̂ WZ de h_]^j je \eh[Ybei[ ed j^[ >ecfWdoxi Wii[ji _\ j^[ >ecfWdo YekbZ 

dej \kbbo h[Z[[c _ji Kh[\[hh[Z NjeYa- O^[ Z[\[dZWdjix h[b_WdY[ ed Solomon reinforces the 

inference that Oak Hill perceived itself to be secured creditor, thought it was entitled to 

payment no matter the consequences for the undifferentiated equity, and acted accordingly. 

That was a breach of the duty of loyalty. 
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E. The Claim For Aiding and Abetting 

Count III of the Complaint alleges in the alternative that Oak Hill is liable for aiding 

and abetting breaches of fiduciary duty. This count states a claim. 

B[d[hWbbo if[Wa_d]+ uU_V\ W Z[\[dZWdj ^Wi WYj[Z _d W \_ZkY_Who YWfWY_jo+ j^[d j^Wj 

Z[\[dZWdj _i b_WXb[ Wi W \_ZkY_Who WdZ dej \eh W_Z_d] WdZ WX[jj_d]-v Quadrant Structured 

Prods. v. Vertin, 102 A.3d 155, 203-04 (Del. Ch. 2014). A plaintiff may proceed on both 

claims if it is disputed whether the defendant acted in a fiduciary capacity. See Calesa 

Assocs., L.P. v. Am. Capital, Ltd., 2016 WL 770251, at *13 (Del. Ch. Feb. 29, 2016). It 

seems highly likely that Oak Hill acted in a fiduciary capacity, but Oak Hill has not 

conceded the point, so it remains conceivable that the aiding and abetting claim could serve 

a purpose. Quadrant, 102 A.3d at 203-04; cf. OTK Assocs. v. Friedman, 85 A.3d 696, 719-

20 (Del. Ch. 2014) (noting that allegations of complaint could support theory that alleged 

controller acted as fiduciary and breached its duties, or controller might demonstrate that 

it sufficiently disabled itself and acted solely as a third party).  

A claim for aiding and abetting has four elements: (i) the existence of a fiduciary 

h[bWj_edi^_f+ (__) W Xh[WY^ e\ j^[ \_ZkY_Whoxi Zkjo+ (___) adem_d] fWhj_Y_fWj_ed _d j^[ Xh[WY^+ 

and (iv) damages proximately caused by the breach. Malpiede v. Townson, 780 A.2d 1075, 

1096 (Del. 2001). The analysis of the claims against the directors and officers satisfies all 

of the elements except knowing participation. In this case, the same factual allegations that 

support an inference that Oak Hill knowingly breached its duty of loyalty support a similar 

inference that Oak Hill knowingly participated in the individual defendantsx breaches of 

duty. Count IV therefore survives the motion to dismiss. 
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F. The Waste Claim 

Count IV of the Complaint asserts a claim for waste. For a waste claim to survive a 

cej_ed je Z_ic_ii+ W fbW_dj_\\ ckij i^em u[Yedec_Y j[hci ie ed[-sided as to create an 

_d\[h[dY[ j^Wj de f[hied WYj_d] _d W ]eeZ \W_j^ fkhik_j e\ j^[ YehfehWj_edxi _dj[h[iji YekbZ 

have approved the terms*j EMY\XQ, 914 A.2d at 670. uO^[ fb[WZ_d] XkhZ[d ed W fbW_dj_\\ 

attacking a corporate transaction as wasteful is necessarily higher than that of a plaintiff 

Y^Wbb[d]_d] W jhWdiWYj_ed Wi wkd\W_hx Wi W h[ikbj e\ j^[ Z_h[Yjehix Yed\b_Yj[Z beoWbj_[i - - . .v

Huizenga, 751 A.2d at 892.  

While every act of waste supports an inference of bad faith, every act committed in 

XWZ \W_j^ Ze[i dej d[Y[iiWh_bo Yedij_jkj[ mWij[- uAeh [nWcfb[+ _\ W Z_h[Yjeh WYji _d XWZ \W_j^ 

(for whatever reason), but the transaction is one in which a business person of ordinary, 

sound judgment could conclude that the corporation has received adequate consideration, 

j^[ jhWdiWYj_ed mekbZ dej Yedij_jkj[ mWij[-v Disney I+ 7.5 <-0Z Wj 527- u< YbW_c e\ mWij[ 

will arise only in the rare, unconscionable case where directors irrationally squander or 

]_l[ WmWo YehfehWj[ Wii[ji-v Disney II, 906 A.2d at 74 (internal quotations omitted).  

The allegations in this case do not satisfy the test for waste. While it is reasonably 

conceivable that the de\[dZWdji WYj[Z _d XWZ \W_j^ Xo i[bb_d] j^[ >ecfWdoxi Wii[ji \eh JWa 

C_bbxi X[d[\_j+ j^[ >ecfWdo h[Y[_l[Z i_]d_\_YWdj Yedi_Z[hWj_ed _d j^ei[ jhWdiWYj_edi- Dd j^[ 

2012 divestiture of two of its business lines, the Company received $15.4 million. In the 

2013 sale of its Domain Monetization business, the Company received $40 million. And 

in the 2015 sale of Shopwiki, the Company received $600,000. These prices are not so one-
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sided to support a reasonable inference that the defendants irrationally squandered the 

>ecfWdoxi Wii[ji- O^[ cej_ed je Z_ic_ii >ekdj Q _i ]hWdj[Z- 

G. The Unjust Enrichment Claim 

Count VI of the Complaint asserts a claim for unjust enrichment against Oak Hill, 

Domeyer, Murray, Greene, and Kupietzky. Each of these defendants received payments as 

a result of the redemptions of Preferred Stock. Oak Hill received funds directly in exchange 

for its Preferred Stock, and the others defendants received bonuses. The Complaint asserts 

that these payments were unjust based on the other theories in the Complaint. This count 

states a claim. 

Pd`kij [dh_Y^c[dj _i uj^[ kd`kij h[j[dj_ed e\ W X[d[\_j je j^[ beii e\ Wdej^[h+ eh j^[ 

retention of money or property of another against the fundamental principles of justice or 

[gk_jo WdZ ]eeZ YediY_[dY[-v Fleer Corp. v. Topps Chewing Gum, Inc., 539 A.2d 1060, 

1062 (Del. 1988) (internal quotations omitted). uO^[ [b[c[dji e\ kd`kij [dh_Y^c[dj Wh[8 

(1) an enrichment, (2) an impoverishment, (3) a relation between the enrichment and 

impoverishment, (4) the absence of justification, and (5) the absence of a remedy provided 

Xo bWm-v Nemec v. Shrader, 991 A.2d 1120, 1130 (Del. 2010). As its name implies, unjust 

enrichment is a flexible doctrine that a court can deploy to avoid injustice.  

It is unlikely that Domeyer, Murray, Greene, and Kupietzky could be liable for 

unjust enrichment under circumstances when they would not also be liable for breach of 

fiduciary duty. It is possible, however, that the officers might have a defense to liability, 

and yet the bonuses still could have resulted from a fiduciary breach. Under those 

circumstances, the officers would have been enriched and the corporation impoverished, a 
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direct relationship between the two would exist, and there would be an absence of 

justification for the payments. As between the Company and the officers, and depending 

on the facts, it is reasonably conceivable that the officers could be required to return some 

or all of the bonuses to the Company. Under those circumstances, unjust enrichment could 

provide a vehicle for the Companyxi h[Yel[ho. EQQ ;Z ^Q 9QMX`T_[a`T 4[^\* EkT[XPQ^_ 

Litig., 845 A.2d 1096, 1105-06 (Del. Ch. 2003) (Strine, V.C.) (applying unjust enrichment 

as basis for rescinding repurchase of shares from executive). This scenario seems most 

likely for Kupietzky, who had the least involvement in the redemption process. 

The same reasoning applies to Oak Hill. It seems unlikely that Oak Hill could be 

liable for unjust enrichment and yet not for breach of fiduciary duty, but it might be possible 

if Oak Hill could show that it never acted in a fiduciary capacity and did not aid or abet a 

fiduciary breach. Under those circumstances, if the plaintiff proved that the redemption 

payments resulted from breaches of duty, then unjust enrichment could provide a vehicle 

for the Company to claw back some or all of them from Oak Hill.  

H. Laches 

The defendants claim that the Complaint is barred by the doctrine of laches to the 

extent that they challenge actions occurring before March 15, 2013. uU<V\\_hcWj_l[ 

defenses, such as laches, are not ordinarily well-suited for treatment on [a Rule 12(b)(6) 

cej_ed je Z_ic_iiV-v Reid v. Spazio, 970 A.2d 176, 183 (Del. 2009). uPdb[ii _j _i clear from 

the face of the complaint that an affirmative defense exists and that the plaintiff can prove 

no set of facts to avoid it, dismissal of the complaint based upon an affirmative defense is 

_dWffhefh_Wj[-v Id. at 183-84. Laches can be applied at th[ fb[WZ_d]i ijW][ edbo _\ uj^[ 
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complaint itself alleges facts that show that the complaint is filed too late. . . -v Kahn v. 

Seaboard Corp., 625 A.2d 269, 277 (Del. Ch. 1993) (Allen, C.). 

uUOV^[ b_c_jWj_edi e\ WYj_edi Wffb_YWXb[ _d W Yekhj e\ bWm Wh[ dej controlling in 

[gk_jo-v Spazio, 970 A.2d at 183. Nevertheless, because equity generally follows the law, 

uW fWhjoxi \W_bkh[ je \_b[ m_j^_d j^[ WdWbe]eki f[h_eZ e\ b_c_jWj_edi m_bb X[ ]_l[d ]h[Wj 

m[_]^j _d Z[Y_Z_d] m^[j^[h j^[ YbW_ci Wh[ XWhh[Z Xo bWY^[i-v Whittington v. Dragon Gp., 

L.L.C., 991 A.2d 1, 9 (Del. 2009). The analogous limitations period for the claims in this 

case is three years. See 10 Del. C. § 8106; Wal-Mart Stores, Inc. v. AIG Life Ins. Co., 860 

A.2d 312, 319 (Del. 2004).  

uD\ j^[h[ _i W Yedtinuing wrong, the cause of action is timely so long as the last act 

[l_Z[dY_d] j^[ Yedj_dk_d] mhed] \Wbbi m_j^_d j^[ b_c_jWj_ed f[h_eZ-v Kerns v. Dukes, 2004 

WL 766529, at *4 (Del. Ch. Apr. 2, 2004). To plead a continuing wrong, the plaintiff must 

allege j^Wj j^[ lWh_eki WYji Wh[ uie _d[nehWXbo _dj[hjm_d[Z j^Wj j^[h[ _i Xkj ed[ Yedj_dk_d] 

mhed]-v Ewing v. Beck, 520 A.2d 653, 662 (Del. 1987). uR^[h[ W Yedj_dk_d] mhed] WYji 

as an answer to the defense of limitations it is typically the case that plaintiff can prove her 

YbW_c Xo h[\[h[dY[ edbo je WYj_edi m_j^_d j^[ b_c_jWj_edi f[h_eZ-v Seaboard, 625 A.2d at 

271.  

The Complaint supports a reasonable inference that, beginning in 2011 and 

continuing into 2015, the defendants engaged in an ongoing scheme to maximize the value 

e\ JWa C_bbxi YedjhWYjkWb M[Z[cfj_ed M_]^j- The Complaint therefore supports a 

reasonable inference j^Wj j^[ Z[\[dZWdjix WYj_edi ekji_Z[ j^[ b_c_jWj_edi f[h_eZ m[h[ Wbb 

u_d[nehWXbo _dj[hjm_d[Zv m_j^ j^[ redemptions that eventually occurred. Under this theory, 
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the plaintiff could not assert a claim until the Company made the March Redemption and 

YekbZ dej Y^Wbb[d][ j^[ Z[\[dZWdjxi YedZkYj _d _ji [dj_h[jo kdj_b W\j[h j^[ N[fj[cX[h 

Redemption. See Kaufman v. Albin, 447 A.2d 761, 763-64 (Del. Ch. /760) (uD\ W h_]^j e\ 

action depends upon some contingency . . . the cause of action does not accrue . . . until 

that contingency occurs . . . .v)- 

The plaintiff moved deliberately to obtain books and records and commence 

litigation. He filed the Complaint on March 15, 2016. It is not barred by laches. 

III. RULE 23.1 ANALYSIS 

The defendants have moved to dismiss two limited aspects of the Complaint 

pursuant to Rule 23.1 for failing to plead that demand was made or to support a reasonable 

inference that demand mWi \kj_b[- O^[o Wh]k[ j^Wj j^[ fbW_dj_\\xi Xh[WY^ e\ \_ZkY_Who Zkjo 

claims should be dismissed for failure to make a pre-suit demand on the Board to the extent 

that those claims challenge (i) the January 2012 sale of the Domain Aftermarket Services 

and Domain Registrar Services businesses, and (ii) the April 2014 sale of the Domain 

Monetization Services business. This narrow motion is denied. 

?[cWdZ _i \kj_b[ m^[d uj^[ fWhj_YkbWh_p[Z \WYjkWb Wbb[]Wj_edi e\ W Z[h_lWj_l[ 

stockholder complaint create a reasonable doubt that, as of the time the complaint is filed, 

the board of directors could have properly exercised its independent and disinterested 

Xki_d[ii `kZ]c[dj _d h[ifedZ_d] je W Z[cWdZ-v Rales, 634 A.2d at 934.

When the Complaint was filed, the Board comprised five members: Pade, Scott, 

Domeyer, Morgan, and Jarus. As explained above, Pade and Scott are dual fiduciaries who 

also owe duties to Oak Hill. See Weinberger, 701 A.2d at 710. Domeyer is the CEO of the 



95 
#

Company, which Oak Hill controls. Pincus, 152 A.3d at 128. She also received a personal 

benefit from the redemptions. These three directors accordingly cannot exercise 

independent and disinterested business judgment when considering a litigation demand 

regarding transactions related to the redemption payments. Because the Board lacked an 

independent and disinterested majority, it is not necessary to consider whether Morgan or 

Jarus could consider a demand. 

O^[ Z[\[dZWdji Wii[hj j^Wj j^[ iWb[i e\ j^[ >ecfWdoxi j^h[[ cW`eh b_d[i e\ Xki_d[ii 

m[h[ u_dZ[f[dZ[dj Xki_d[ii Z[Y_i_ediv j^Wj m[h[ kdh[bWj[Z je JWa C_bbxi M[Z[cfj_ed 

Right. The defendants say that any taint related to the redemptions that might otherwise 

affect Pade, Scott, or Domeyer therefore cannot disqualify them for purposes of the 

decisions to sell the business. The particularized allegations of the Complaint support a 

reasonable inference the directors made these decisions to generate an otherwise 

unavailable pool of cash that Oak Hill could extract using its Redemption Right. The 

Complaint supports a reasonable inference that the decisions were related. 

The Complaint sufficiently alleges that the Board lacked a disinterested and 

independent majority that could have considered a litigation demand. The narrow Rule 

23.1 motion is denied. 

IV. CONCLUSION 

The motions to dismiss are granted as to Count IV, which asserts a claim of waste, 

and Count V, which asserts a claim for unlawful redemption. The motions are also granted 

as to Pourzanjani. Otherwise, the motions are denied.  


