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board of directors (the “Board”) of lululemon athletica inc. (“lululemon” or the 

“Company”) elected to pursue a negotiated separation of 

y an excessive severance fee to facilitate the CEO’

.1

to the CEO’s misdeeds

2

ponding to “red flags” that 

1 rds from 
§ 220.   

2 In re Caremark Int’l, . ., 698 A.2d 959 (Del. Ch. 1996).
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the several “failure of oversight” allegations that 

.  

“self ”

, 

“for cause,” constit

.3

4

, 

3

4 8 . 



3

nd 

Unjust Enrichment (the “ ”),5

6

d e “Motion”), I accept as true the Complaint’s well

’s 7

Parties and Relevant Non

.8 The Company’s 

business is to 9

5 Verified S’holder Deriv. Am. Compl. for Breach of Fiduciary Duty, Waste of Corp. 
Assets, and Unjust Enrichment (“Compl.”) (D.I. 17). 

6

In re Santa Fe Pac. Corp. S’hold
may consider documents that are “incorporated by reference” 

or “integral” to the complaint); D.R.E. 201– e’s judicial notice 

7 –

8

9
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, 2019 $3

10

.11

12

, , ululemon’s CEO from 2014 to 

5, 2018.13 on , 

.14

2017.15 h

10

In re Gen. Motors (Hughes) S’holder Litig.
trial court may take judicial notice of facts in SEC filings that are “

”) (emphasis in original).

11

12

13

14

15
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.16

an, Kathryn Henry, Jon M

17

Board’s 18 lululemon’s

lululemon’s CEO since August 2018, 19

lululemon’s COO

20

Potdevin’s Employment Agreement

’

“Employment Agreement”).21 ,

16

17 –24. 

18 –16, 18–23, 91.

19

20

21 – o
in Supp. of Mot. to Dismiss Pl.’

S’holder Deriv. Am. Compl. (“Aronstam Aff.”) (D.I. 26) Ex. 20. 
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as CEO either “without cause” or “ cause.”22

“without cause,” 

23 If terminated “ cause,” 

24

constituting “gross ne

business of the Company.”25

ululemon’s Ethics and Board Oversight 

(“Ethics Code”) 26

the Company would “not tolerate harassment or unlawful behavior of any kind, 

advances.”27 onsistent with these principles, “the Company encouraged employees 

22

23 –74. 

24 –74, 77. 

25

26 –43.

27 –33. 
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to report both violations of the law and violations of lululemon’s internal policies.”28

, 

“whistleblower hotline.”29 Additionally, the written charters of the Board’s Audit, 

ach Board committee would oversee the Company’s compliance with 

30

The 

, ’s behavior was inimical 

o . “created a toxic 

favoritism while CEO.”31 sed “patriarchal beliefs of male

superiority,” “filled the Company’s high executive positions with men” and 

“turned lululemon’s executive team into a boy’s club.”32 It is alleged Potdevin’s 

28

29

30 –43. 

31

32 –51. 
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“boys club” would frequently gather either at “h

beverages and illicit drugs.”33

In addition to favoring his “boys club,” 

.34

35

Potdevin’s behavior prompted several “talented and high ranked employees” 

.36 “a number of employee complaints 

’s whistleblower hotline.”37

Potdevin’s relationship with Linde and firmly 

.38 Murphy gave “clear direction to Mr. Potdevin that [Linde’s] contract 

should not be renewed beyond the end of 2017.”39 , 

33

34 –55. 

35 –57. 

36

37 –55.

38

39
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2018.40

Complaint vaguely refers to as “Incident 1.”41

· 42

· involved Potdevin’s “inappropriate conduct” and led the Board to 
question “his judgment with respect to certain subjects, and the fact that 

”43

· Potdevin informed Mussafer about “Incident 1” at the time it occurred, and 
er “subsequently discussed Incident #1 with individual directors as 

minuted conversations;”44

· The Board discussed “Incident 1”
.45

40

41 61–62. 

42 As of November 29, 2017, Incident 1 was described as a “past allegation” 
.

43

44

45
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Given that they are numbered, it should come as no surprise that “Incident 1” 

was followed by “Incident 2.”46

—

.47

The Board’s Response and Potdevin’s Resignation

s 1 and 2 d 

48

“an open dialogue on the facts.”49 discussion

Potdevin’s behavior and his fitness to serve 

as CEO.50

51

.52

46 –65.

47

48

49

50

51 on Defs.’ Mot. to Dismiss Pl.’s Verified S’holder Deriv. Am. Compl. 
(“Tr.”) (D.I. 46) at 45. 

52
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18 page presentation (the “Report”) updating the Board on the investigation’s 

.53

Plaintiff’s 220 demand, the un

such as: “Fact Pattern,” “What We Believe,” “Hypothetical Risk Scenario,” “Legal 

Risk,” “Brand Risk,” “Media/Reputation Risk,” and “Internal Reputation Risk.”54

to “align 

Board to execute the Board’s direction.”55

Murphy to “negotiate the possible terms of a separation 

agreement and release on behalf of the Company in connection with Mr. Potdevin’s 

Murphy and 

Potdevin agreed that this would be the best path forward.”56

53

54

–97, 116–17. 

55

56
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,

57 But, instead of firing Potdevin “for cause,” the Board 

.58

.59

2018.60

18 .61

62

On February 5, 2018, 

announced Potdevin’s resignation.63

57

58

59

60

61

62

63
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CEO “fell short of the Company’s standards of conduct.”64

lululemon’s CEO.65

investigating wrongdoing surrounding Potdevin’s exit from lululemon.66

.67

Armed with the Company’s 220 production, 

.68 d

.69

64

65

66

67

68

69
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6, 2019.70

.71

72

ached their fiduciary duties by approving Potdevin’s Separation 

73 alleges Potdevin’s Separation A

74 ,

75 In light of Plaintiff’s decision to forego 

must “state with 

particularity” why he did not ask the Board to pursue .76

attempts to characterize the Board’s decision to

70

71

72 –126. 

73 –14.

74 –22. 

75 –26.

76 Aronson v. Lewis, –
, 53– .
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77 Defendants “knowingly or 

. .

lululemon’s activities complied with all applicable laws.”78

79 n 

77 Pl. David Shabbouei’s Answering Br. in Opp’n to the Defs.’ Mot. to Dismiss Pl.’s 
Verified S’holder Deriv. Am. Compl. (“PAB”) (D.I. 28)

78 –

79 ’ Verified S’holder Deriv. Am. Compl. 
(“DOB”) (D.I. 24) at 42–

also Compl. ¶ 4 (“Defendant Potdevin’s conduct, and the toxic culture he engendered 
went unchecked by the lululemon Board.”), 9 (“As a direct and proximate result of the 
Individual Defendants’ conscious, sustained, and systematic failure to exercise appropria
oversight over lululemon.”), ¶¶ 14–
White, Bensoussan, Henry, McNeill, Patrick and Collins “failed to implement adequate 
internal controls to ensure that lululemon’s activities complied with all applicable 
regulations.”), ¶ 29 (“To discharge their duties, each [] Defendant was required to exercise 

of the Company.”), ¶ 30 (The Board was responsible for “ensuring
in place.”) (internal quotation omitted), ¶ 60 

(the Board exhibited “near total lack of oversight of lululemon, including willfully ignoring 
lululemon’s toxic culture and defendant Potdevin’s improprieties.”), ¶
had a duty to “conduct good faith investigations into known violations of laws, regulations, 
and internal policies.”), ¶ 108 (Defendants breached their fiduciary duties by “knowingly, 

f state laws and regulations.”
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80

maintains he is actually advancing a claim that the Board was “interested” in the 

81

Plaintiff’s lack of clarity raises immediate concerns that the Court is faced 

with “[a] prolix complaint larded with conclusory language” that does not—

— ’s particularized pleading standard.82

80 (“In their Motion to Dismiss, Defendants mischaracterize Plaintiff’s claims as 
claims.”); . at 20 n.14 (“Defendants improperly contend that the Amended 

”);
(“Plaintiff is not alleging a claim”).  PAB at 46–48 (arguing “the Board 

misconduct” but failed to fulfil its “duty to 
investigate” or respond to “red flags.”); Melbourne Mun. Firefighters’ Pension Trust Fund 

to “red flags” as a classic 
d

nswering Plaintiff’s counsel’s words, 
“I . . .

firing, situation.”  
39.

81 Tr. at 60 (“And I think this rushed process is indicative of—
think it’s to protect 

They worked out a deal with Potdevin.”); Tr. at 60–61 (Plaintiff’s 

82
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s whether Plaintiff’s claims fit within either of 

’s two prongs.  Finding they do not, I conclude the Complaint must be 

§ —

83

decisions, the Board is entitled to “a presumption” that it “acted on an informed 

interests of the company.”84

that shareholders do not “imping[e] on the managerial freedom of directors.”85

83 , . 

84

85
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86

87

settled, therefore, that his Complaint must “comply with stringent requirements of 

ty that differ substantially from the permissive notice pleadings” 

88

.89 standard safeguards a board’s “substantive right” to 

“rectify an alleged wrong” unless 

,

90

entitled to “all reasonable inferences” that logically flow from “particularized facts” 

86

87

88

89 , 473

90 – , 953 A.2d 136, 140 (Del. 2008).
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91 Yet the court need not credit “conclusory allegations” or 

“inferences that are not objectively reasonable” when 

plaintiff’s pleading.92

’s

’s 

“ ”

.93

5 lululemon’s 10 directors (i) “appeared on both sides” of 

(ii) derived a “personal financial benefit from 

91 Wood

92

93 Compl. ¶ 79 (“Potdevin’s departure package was driven by the Board’s own fear of 
being held responsible for allowing the misconduct to continue for so long.”); PAB at 45–
46; Tr. at 60 (The Board was trying to “protect themselves.”); 2 
(The presumption of propriety afforded by the business judgment rule can only be “claimed 
by disinterested directors whose conduct otherwise meets the test of business judgment.”); 

aff’d, 
’s

ed on a “non corporate motive” and that “the first prong of the 
inquiry addresses director compliance with the duty of loyalty”). 

am parroting here, at Plaintiff’s insistence, I reiterate that I am not considering his claim as 

.
n 

of the board but instead challenge the board’s failure to act).    
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” .94

the analysis boils down to whether “a director’s decision is based on the corporate 

influences.”95

, 

.96

“significant” personal 

director, making it “improbable that the director could perform her fiduciary duties 

to the shareholders without being influenced by her overriding personal interest.”97

do—

94 – In re J.P. Morgan Chase & Co. S’holder Litig.

2014) , –

“a
demand”).

95 –22. 

96

31, 2018) (stating that while “substantial likelihood of liability” is not usually thought 
of as a “pertinent question” und , it is a “crucial factor” underlying the 
analysis to explore “the potential for personal liability which [could] affect [a board’s] 
capacity to consider demand”) (internal quotations omitted).

97 , 7 5, 23 
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adequacy of his allegation that the Separation Agreement reflects the Board’s 

98

, 

.99

Potdevin’s misbehavior, it 

the Board “utterly fail ” to establish a relevant information and 

100

— , 

— Potdevin’s 101

98 As discussed below, even if the Board’s liability exposure should be measured under a 
lesser standard than “substantial likelihood,” the Complaint’s allegation still falls short.

99 22284323, at *9 (Del. Ch. Sept. 30, 2003) (“Except in 

interest for a director considering a derivative plaintiff’s demand.”) (internal quotation 

unpled claims failed to establish a “substantial likelihood” of liability). 

100

37, 55. 

101 PAB at 51. See In re Citigroup Inc. S’holders Litig., 964 A.2d 106, 125 (Del. Ch. 2009) 
claims require plaintiffs to show directors’ decisions “

.”); 
. (A claim that directors “failed 
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.102

d

the Board learned of Incident 1 “prior to” November 2017

103 many Board members had served since lululemon’s inception;104

the “#MeToo movement” created “heightened awareness” 

.105

—

—

to properly monitor or oversee employee misconduct” requires a showing that “the 
directors acted with scienter which, in turn, requires . . . proof . . . that the director knew” 

.  

102

. , 2017 WL 6452240, at *20 (“[A]n ineffective response does not, 
without more, indicate bad faith.”). 

103 – PAB at 46, 51. 

104 – PAB at 47.

105 PAB at 47. 
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a “duty to act”

.106

counsel’s

Potdevin’s

Potdevin’s 

.107

“T responded” to the threat it perceived in 

Potdevin’s inappropriate behavior, 

predicated on “conscious indifference” to “red flags.”108

106 –
“to act in the face of a duty to act” by “consciously disregarding its duty to address 

.”); , 2006 
456786, at *8 (Del. Ch. Feb. 22, 2006) (Plaintiff must plead “specific facts supporting 

their jobs” which requires Plaintiff to plead a “sustained or systematic failure” of the 
Board’s oversight duties.). 

107 – , 793 A.2d 356, 371 (Del. Ch. 2000) 

108 , 793 1, 18

incongruous with allegations that when “red flags were waived,” the “Board responded”). 
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to reject Plaintiff’s “interestedness” ,

to characterize the settlement as an “interested party transaction” 

109 cept in “egregious” 

circumstances, “[t]here would be little sense in a rule providing that the presence of 

tion.”110

,

111 And it is not at all clear, from Plaintiff’s arguments 

, Plaintiff’s efforts to muddy the waters by claiming that 

Patrick “lack independence due to their direc

109 “it is more or less unive

of its directors, officers and other agents.” . 

110 –50.  

111 PAB at 37 (“There are no allegations in Plaintiff’s 

valid claims to bring against the Company.”). 
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through their employment with Advent International”

112

—which allegedly owns 7.4% of lululemon’s stock—

113

“

shareholders of that corporation.”114

112

In re Ezcorp

(“To

directors, then demand is futile.”). 

113

d
PAB at 56– Harbor Fin. P’ , 751 A.2d 879, 889 (Del. Ch. 1999) 

(involving “long standing . . . business relations” between a director and the controlling 
–2 

corp, 

who had “the ability to influence” the director’s “future” with his employer); In re The 

directors who owed their “livelihood” to Citigroup—

114 Chen v. Howard Anderson, , 

, 569 –56, 65 (Del. 1989) (director’s status as president of a 
major shareholder “d[oes] not ”). 
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’s

’s second prong, 

in support of a reasonable inference that the Board’s decision to enter the Separation 

115

’s “inexplicable with reference to business 

judgment.”116 ’s second prong implicates a frontal 

board’s 

carries a “heavy burden” 117

prong “analyzes both care and loyalty issues,” 

, lululemon’s,118

, , the challenged decision must be “so egregious on its face that board 

approval cannot meet the test of business judgment.”119

115

116

117 , 783 A.2d 543, 551 (Del. 2001) , 793 
’s second prong involves an attack on “

challenged transaction.”) (citation omitted). 

118 In re Tangoe, Inc. S’holders Litig.
20, 2018) (“A court may take judicial n

provision in resolving a motion addressed to the pleadings.”) (citation omitted).

119 –66 
2006).  tiff’s argument that he can excuse demand by pleading a violation of the 

Board’s duty of care notwithstanding the Company’s 102(b)(7) Charter provision 
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Board’s duty of care (he cannot), h short.120

makers made a “right” or “wrong” decision.121

on the “ ocess” employed to make a decision.122

“predicated upon

gross negligence.”123

the board’s ompany’s best interest.124

board’s decisions regarding (i) how 

July 10, 2018) ( “AbbVie’s certificate of i
102

,” and holding, therefore, that the derivative plaintiff had to “adequately allege 
t a majority of AbbVie’s board faces a substantial likelihood of liability for breaching 

.” Leonis –15 
, 473

. 

120 PAB at 43. 

121

122 at 124 (“[T]he fiduciary duty of care and the business judgment rule . . . focus on the 

decision.”).

123

124
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125

the Board’s decision

. , the Board made a “conscious decision to allow Potdevin 

to decide his own fate.”126 ,

.127

— . 

As for Plaintiff’s 

Potdevin’

o decide for himself whether he would continue as lululemon’s CEO.128

125

May 19, 1988) (“Thus, just how much information prudence requires before a decision is 

.

decision itself is entitled to the benefits of the business judgment rule.”); 
Inc. S’holders Litig., 1989 WL 7036, at *19 (Del. Ch. Jan. 31, 1989) (“The amount of 

judgment.”).

126 PAB at 27. 

127 – PAB at 10, 22–25, 31–33. 

128 PAB at 33–34. 
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’s 129

the Company’s external counsel.  The directors discussed and 

nt directors discussed the terms of Mr. Potdevin’s 

in connection with Mr. Potdevin’s potential separation of 

130

129 PAB at 33–

130 onstam Aff. Ex. 18 at 1 (emphasis supplied).  Here, I note Plaintiff’s assertion that 
the Board “authorized the Chairman of the Board to unilaterally negotiate the terms of 
Potdevin’s severance agreement with him, without any input from the Board or 

,” is flatly contradicted by these minutes, which s
the Board authorized Murphy to “negotiate . . . within parameters set forth by the Board.”  
PAB at 4. 
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“

. . . if Mr. Murphy and Mr. Potdevin agreed.”131

Potdevin’s judgment.  

Potdevin’s resignation— .  

.  

that the Board had a duty to make a “decision” 

132

— —

go

133

Plaintiff’s s , 

131

132

133 See Teamsters Unio –58 
Ch. 2015) (Under Rule 23.1, a court need not draw “hyper

unreasonable” inferences that are based on “unsupported leap[s] of logic.”). 
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134

external investigation to be “completed” 

Board’s sub

.135 Potdevin created a “toxic .

of oppression.”136 hen pressed, Plaintiff’s counsel conceded that the Board had 

Potdevin’s resignation 

137 It is the Board’s prerogative to 

—

Plaintiff’s.138

134 Compl. ¶ 92 (“Defendants . . . fail[ed] to take any meaningful action to remedy 
defendant Potdevin’s misconduct and the toxic environment festering under his leadership 
despite knowledge thereof.”), PAB at 28 (“[T]here is no allegation in the [Complai

the Board made its decision.”), and Tr. 59 (“I think what this shows is a board that chose 
to rush a process where there was no need to act now.”). 

135 PAB at 27–29.  Additionally, Plaintiff faults the Board for not making an “affirmative” 
decision to “investigate” Potdevin’s inappropriate behavior beyond r

136

137

138
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here is no “single blueprint” a Board must follow to satisfy its fiduciary 

139 .140

’ ,

141

142 short of pleading “particularized facts 

fiduciary duties.”143

—

this regard, a board’s decision regarding executive compensation provide

“The size and structure of executive compensation are 

139 , 567 A.2d 1279, 1286 (Del. 1989). 

140

141

142

Board: “(i) launched an internal investigation,” (ii) “hired a firm to conduct an external 
investigation,” (iii) “formed a subcommittee related to the decision” and (iv) “considered 
the ramifications to the Company’s brand image.” PAB at 24; Tr. 45 (Plaintiff’s counsel 

rd met five times to discuss Potdevin’s improprieties.).  .

Board’s decision to review Incidents 1 and 2 in informal conversations to encourage “an 
gue on the facts”), 72 (“lululemon initiated two investigations into defendant 

Potdevin’s inappropriate conduct.”). 

143 .
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matters of judgment.”144

rather than fire him “for cause,”

CEO.

’ discuss Potdevin’s 

un .145

that (i) the Board did not discuss “Potdevin’s improprieties ” 

(ii) the Board “discuss[ed] the allegations against Potdevin” 

meetings “to . . . prevent scrutiny of Potdevin’s improprieties [and] . . . its actions in 

response to the wrongdoing.”146 n

inferences because I am satisfied that nothing about the Board’s decisio

support

wrongdoing. 

144 , 
793 A.2d at 369 (“[T]his [c]ourt’s deference to directors’ business judgment is particularly 
broad in matters of executive compensation.”) (quotation omitted).

145 PAB at 10, 24, 31–33. 

146 PAB at 10, 24, 32–33. 
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discuss Potdevin’s 

.147

suspicious of a board’s choice to un

, 148

Board’s decision to use “off the record conversations” to encourage “an open 

dialogue on the facts” concerning the Company’s CEO 

149

ditch effort to plead demand futility, Plaintiff argues the Board’s 

147 ,

148 , , –

“influenced” by the allegation that “there were no minutes kept of the meetings of the 
[company] board meetings” in addition to the pled facts that “none of the defendants . . . 
was able to act independently of [the board’s chairm
[challenged transaction with the chairman] . . . were unfair to the company”); 

–14 n.146 (Del. Ch. Apr. 19, 
one’s $1.75 million annual salary as 

, 
meetings, (ii) substantial health impairment, (iii) incomprehensible speech and (iv) “non
responsive” interactions with the 

149
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“completely unnecessary and wasteful.”150 By Plaintiff’s lights, “Potdevin would 

not have been in any position to mount a legal challenge to a ‘for cause’ 

.”151 Thus,

Agreement constituted “unwarranted severance.”152

“cannot be attributed to any rational business purpose.”153

amounted to “a transfer of corporate assets that serve

received.”154

, as Plaintiff’s waste claim, itself, demonstrates, there is nothing that 

150 PAB at 1–2, 35. 

151 PAB at 35.

152

153 In re Volcano Corp. S’holder Litig.
, 634 A.2d 345, 361 (Del. 1993)). 

154
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“for cause” dismissal, 155 , Plaintiff’s 

156

’s , 

’s efforts 

“toxic”

157 , by , .  

While there is an “outer limit,” at which point “a decision of the directors . . . 

to be unconscionable and constitute waste,” 

158 “There is nothing wrong with 

your television set,”159 d Plaintiff’s waste claim. 

155 , 746 A.2d at 265 (“All this shows is that the Board had grounds to 
argument— —

Ovitz’ conduct constituted gross negligence or malfeasance.”). 

156 –38.

157 –38. 

158

159 –
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o 

the Board cannot manage the Company’s litigation asset, including its potential 

above, the Board is not “interested” with respect 

, 

For the foregoing reasons, Defendants’ 


