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2016 “merger of equals” between Towers Watson 

(“Towers”) dings (“Willis”).

’s

50.1 .  

$4.8

.  

pon the merger’s public announcement, several segments of the investment 

Towers’ Willis’s

Towers’ management’s

.  

(“ValueAct”), an institutional stockholder of Willis, through its , 

. Officer (“CEO”)

.
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, 

,

(“Willis Towers”)

ValueAct’s proposal.

.  

, 

by 

“would increase

n

Towers’ CEO to upwards of $140 million in his first three years as Willis Towers’ CEO.”1

Plaintiffs alleged that this proposal misaligned Haley’s incentives at a critical juncture in 

s’

d .

1
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, 2018.  

“a reasonable board member would not have regarded the proposal as significant when 

evaluating the proposed transaction,” and 

.

d

defendants’

.  

Complaint (“Complaint”), and the of Chancery’s recitation of the facts

(the “Opinion”),2

. 

2 In re Towers Watson & Co. S’holders Litig.
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3

Brendan R. O’Neill, Linda D. Rabbitt, Gilbert T. Ray, Paul Thomas, and Wilhem Zeller.  

visor

Willis’s

Willis’s

, 

Towers’

the “Defendants,” and Haley, ValueAct, and Ubben together as the “Appellees.”

3
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City of Fort Myers General Employees’ nd 

refer to them as “Plaintiffs.”

ValueAct’s Investment in Willis

Willis’s

2013,

, 

ValueAct’s

up of 

.  

The 

Willis, at Ubben’s recommendation, began a review of strategic alternatives in late 

2014.  On January 26, 2015, y

o 

,
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.  

Towers’

.  

On March 29, 2015, at Haley’s 

y

Lynch, Pierce, Fenner & Smith, Inc. (“Merrill Lynch”)

On April 24, 2015, the ratings company Moody’s downgraded the investment 

Willis’s “ ” “ ”

. ne strategy Moody’s identified was “recogniz[e] EBITDA 

from acquisitions.”4

4
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,

,

tt, Ganzi, O’Neill, and Thomas.

Willis’s , on 

May 11, 2015

Towers’

Willis’s

.

, 

“effectively left the task of negotiating the Merger to the now conflicted Haley.”5

, 

5
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.  

, to “bridge portions of the differenc

ownership.”6

would

(“VWAP”) Willis’s

Towers’ owning

Towers’

Willis’s ,

Towers’

press Towers harder and “use ValueAct in this negotiation” by telling Towers that (1) 

merger without ValueAct’s support; and (3) ValueAct must meet Haley.  Ubben threatened 

ValueAct’s .

n

, Willis’s

.

6
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of heart and emailed Perella to “hit the bid”

.

.  

proposed by Towers on June 7.

’s

, .  

h .  

’s valuation analysis 

.

.

by 

Towers’

Towers’
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Concurrent with the parties’ execution of the

, 

, 2015

, “Thesis shifts from HC exchange

old,” that “

somewhat taken aback.  We think if they do come around to the deal, it will take time.”7

.

3.3 .  Analysts

titled, “Towers Watson 

7
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Combination Good for [Willis] Shareholders.”8 Moody’s also upgraded Willis’s

“ ”

nt on deal terms, the market apparently placed weight on Haley’s 

,

Towers stockholders, Haley has a “tremendous track record” for complicated acquisitions 

nt team “has certainly earned some trust 

.”9 Deutsche Bank analysts also noted, “we trust CEO John Haley due to his 

track record of great deals . . . .”10

that “investors might be won over” given Haley’s track record.11

, 

, “Towers Watson Compensation Review September 2015.”12

, referred to by ValueAct personnel as an “executive compensation proposal,”

Haley’s long

8

9 –

10

11

12
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Haley’s then

Haley’s 

, 

ValueAct’s proposed (the “Proposal”)

.

Act’s Pr

emailed Haley on September 14, 2015 to follow up, saying, “I hope it was 

expression of this excitement.”13

Towers’

, Driehaus Capital Management LLC (“Driehaus”), a 

13 –A83 (Compl. ¶ 93). 
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· a 9% discount to Towers’ 

· he Merger was a “takeunder” relative to the average U.S. M&A premium 

· he trading price of Towers shares had dropped 15% since the Merger’s 

·

· owers’ EPS grew more than 80% since 2011, while Willis’ EPS fell 

·

· key transaction issue was Willis’ high leverage.14

ith the U.S. Securities and Exchange Commission (“SEC”) 

that “ o

be voted down by Towers’ shareholders.”15

14 –A84 (Compl. ¶ 95).

15 A84 (Compl. ¶ 96).
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whether “Towers management has skin in the 

Are incentives aligned?”16

, 

roxy 

management’s post t’s role in the merger 

,

(“ISS”) to disc

Towers’

.

,

, “[I] ‘ ’

16
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”17 in an email, “This 

I am completely stunned.”18 Glass Lewis 

Weinberg to “make sure to get all of [ValueAct]’s thinking on the situation” following the 

19 20

would not count as “no” votes.

Towers’

17

18 Plaintiffs suggest that no one should have been “stunned.”  They plead facts alleging that 

– –77, 80–81), that Towers was well aware of its investors’ 
Towers’

,
015.  –

19

20

. 
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Towers’

to “set t .”  

Towers’ d

It did not refer to ValueAct’s compensation proposal.  

Towers’

inquiring about Haley’s relationship with ValueAc

In light of recent events, we have a few questions regarding Mr. Haley’s 

—
— aley’s ability to negotiate in good faith on behalf 

21

.  

“ ” discussio

in the best interest of the company’s shareholders.

.22

21 –A91 (Compl. ¶ 116). 

22

Towers’

—namely, “you little piece 
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Schoenfeld’s email inquiries into Haley’s and 

ValueAct’s communications.  

.  ccording to Plaintiffs, “Haley 

Towers stockholders

”23

This was 

ing to Plaintiffs’ Complaint, i

or ValueAct’s Proposal.24 d , 

Chair of the Towers Board’s Compensation Committee,

t,” “shut the f ck up,” “you dumb f hole,” “go f ck yourself”).  
It’s enough.

23 –

24 –A94 (Compl. ¶ 123).  ancery’s Opinion states that, “[a]

‘[d]idn’t trouble [Ubben].’”  
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were “for” the merger.

discount of any “merger of equals” transaction.

Glass Lewis

good deal for Willis and the merger consideration was “both a prudent and 
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,

cture for Willis shareholders.”25

roxy u

v

disclose Haley’s proposed compensation package or ValueAct’s role in the merger 

, 62

5, the Towers Board nominated Ganzi, O’Neill, Rabbitt, 

Towers’

on

Haley’

Towers’

ossy Consulting Group LLC (“SBCG”).

25
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“to 

catch up on the conversations” between Haley 26

process of “tweaking this proposal” and attaching it to a larger 

,

Haley liked the Proposal, he wanted “even more leverage.”27

circulated a proposal for Haley’s 

Towers’

SBCG’s proposal would have provided Haley with significantly less long

incentive compensation than ValueAct’s original Proposal.  

Towers’ n, “

. . . .

— ”28

“[W]e don’

. 

26

27 –A100 (Compl. ¶ 135).

28
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.

”29

ommittee finalized Haley’

2016.  Haley’

under Haley’s employment agreement.30

Towers’

31

29

30 n.

350 
.

31 In re Towers Watson & Co. S’
11270
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32 p

33

issued its ruling in in this case.  After issuance of the Court of Chancery’s decision, the 

34

plaintiffs’ allegation that, “Haley, Towers’ chief negotiator, had a significant 

”

Towers’ and Haley’s failure to disclose this conflict 

32

New Jersey Building Laborers’ 

Atlanta Firefighters’ ,

dismissed on July 28, 2015.  On August 17, 2015, th

33 , 2018 

inadequate disclosures concerning Haley’s conflict of intere

34

discussions with 

, 304–05
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Towers’ 35

d 019.36

The 

,37

Towers’

to oversee Haley’s negotiations.  

d

Haley’s breach of fiduciary duty by 

Towers’

.

this Court’s decision in

35 at 304.  The Fourth Circuit commented that it “addressed the same facts” as the Court of 
Chancery, but that it “part[ed] ways with that court in [its] assessment of the facts.”  

efendants’ petition for rehearing 
Br. 

36

654968/2018 (N.Y. Sup. Ct. Oct. 5, 2018)).

37
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38

issue.  

d.  

ely on Haley’s alleged conflict

the Defendants’ .

focused on Plaintiffs’ claim that Haley’s 

on Plaintiffs’ 

(i) Haley viewed the $10.00 dividend as the “minimum” of what stockholders 

reported that this amount “[d]idn’t trouble him,” and (ii) 

their contention that but for Haley’s undisclosed conflicts and personal interest in seeing 

“minimum” of what stockh

“the facts alleged , 

gone rogue.”39

38

39
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when evaluating the merger.  The court reasoned that it “was a proposal only; it reflected 

orecast.”40

d 41

,

.42

only if the “plaintiff could not recover under any reasonably conceivable set of 

circumstances susceptible of proof.”43

“accept all well

40

41 .

42

Allen v. Encore Energy P’rs, L.P.

43
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”44 The court “is not required to 

strained interpretation of the allegations,”45 “credit conclusory allegations that are no

ted by specific facts, or draw unreasonable inferences in the plaintiff’s favor.”46

s’ Claim Against Haley.

Plaintiffs’ theory

Towers’

Towers B

, he allegedly agreed to the “minimum” increas

Towers’ stockholders’ approval of the deal.

d.  

Plaintiffs’ d

Towers’

44

45

46 Sea Transp. P’rs L.P.
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47

Towers’ directors “acted on an informed basis

of the company.”48

business judg

must adequately allege that (i) the director was “materially self interested” in the 

transaction, (ii) the director failed to disclose his “interest in the transaction to the board,” 

and (iii) “a reasonable board member would have regarded the existence of [the director’s] 

material interest as a significant fact in the evaluation of the proposed transaction.”49

“Absent such a showing, the

, does not deprive the board of the business judgment rule’s presumption of 

loyalty.”50

47 In re Santa Fe Pac. Corp. S’holder Litig. 59, 70–
merger entity remains in “a large, fluid, changeable and changing market”)

.

48 Aronson v. Lewis, 473 

49 1168 , 
–

oard’s deliberative process); –12 

50 Goodwin v. Live Entm’t, Inc.
, aff’d, .
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dismissing Plaintiffs’ claims ,

.  In 

“foreclose an inference that the Towers board 

,”51

would 

undercut the Plaintiffs’ 

’s subjective 

,

Proposal skewed Haley’s conduct in that role.  

oard knew of Haley’s future employment with the post

51
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.52

“Material,” in this context, means that the information is “relevant and of a magnitude to 

making.”53

icers, to “not use superior information or 

.”54

Further, “[c]orporate officers and directors are not permitted to use their position of trust 

private interests.”55

.,56

of candor where two “inside directors” of a subsidiary

52

. . . 
they didn’t know that— —

Towers’

53

54

55

56 .
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’s

57

“[t]his conduct hardly meets the fiduciary standards applicable to such a transaction,”58

that, “the matter of disclosure to the [subsidiary] director

conflicts of interest raised by the [feasibility study].”59

agree, it is “uncontroversial” that “material information about a 

rector conflict should be disclosed to the board.”60

, , Cinerama, 

Because the issue here involves a director’s duty of disclosure 

Haley’s interest in the Proposal

d 

57 .

58

59

60
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the parties’ competing assertions n , 

we noted that the term “material,” when used in the context of a director’s obligation to

, “is distinct from the use of the term ‘material’ 

in the quite different context of disclosure to stockholders in which ‘[a]n omitted fact is 

important in deciding how to vote.’”61

62 Morrison v. Berry, 

61

, 191 A.3d 268, 282 (Del. 2018) (“An 

consider it important in deciding how to vote.”) (

62 (noting that “the matter of 

[feasibility study],” and that because the minority stockholders were also denied information, “an 
approval by a majority of the minority was meaningless”); Xura, S’ ., 2018 

–

oard’s knowledge or 
,

“has pled facts that support a reasonable inference that the Board 
was not fully informed of [the CEO’s] conduct—

”); . Inc. S’holders Litig. 33–
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the basic principle that “directors have an 

‘unremitting obligation’ to deal candidly with their fellow directors.”63 ,

d his “rolling over” his equity interest.  In considering 

were material to the stockholders, we held that, “[a] 

about his agreement with [the bidder] . . . .”64

that the timing of the alleged agreement was material, because it “would have shed light 

on the depth of [the CEO’s] commitment to [the bidder], the extent of [the CEO’s] and 

[bidder’s] pre

structure of the sale process.”65

disclose this information “calls into question their motivations on behalf of PLX” and constituted 
, aff’d

. , the director “breached his 
er directors to breach theirs”)

(concluding that “RBC’s failure t
turn, led to a lack of disclosure in the Proxy Statement,” and that, “[t]he Proxy Statement included 

and omitted information about RBC’s conflicts”).  

63

Hollinger Int’l, Inc. v. Black
1
to “fulfill his obligation to be candid to his fellow directors,” including by “purposely denying the 
[company’s] board the right to consider fairly and re
scope of its Strategic Process and diverting that opportunity to himself.”) .  

64

65
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.  

, 

, and information concerning Haley’s relationship with ValueAct, and whether 

that relationship impaired his “ability to negotiate in good faith on behalf of Towers 

.”66

stockholders regarding Haley’s 67

ValueAct’s presentation, even if deemed to have been a proposal, was not binding on 

.68

“Herculean” efforts did not relieve Haley of his duty to disclose 

. , a director’s duty of loyal

66 –A91 (Compl. ¶ 116).

67

s’ alternate ground for affirming the Court of Chancery, namely, that 
“cleansing” applies.  In Corwin, we held that “the business ju

olders.”  125 A.3d at 305–06.

68 , C&J Energy Servs., Inc. v. City of Miami Gen. Emps. & Sanitation Emps’ Ret. Tr., 107 
“not binding 

on the board of [the combined company], which must approve any compensation package”).  
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“requires an and unselfish loyalty to the corporation” and “demands that 

interest.”69

a “profound knowledge of human characteristics and motives.”70

proposal was a motivating factor in Haley’s conduct in the renegotiations to the detriment 

71 ,

69

. E, Inc. S’holders Litig.
oard was aware of the CEO’s possible 

employment after consummation of the transaction “and was fully committed to the process,” and 
led the negotiations, was conflicted, “his efforts in negotiating the 

Merger Agreement and dealing with other potential acquirers” did not “taint the process”).

, , , 850–57
rial court’s findings that the B

at 855 (holding that, “[t]he record indicates that 
Rural’s Board was unaware of the implications of the dual

s driven by RBC’s motivation to obtain financing fees in another transaction 
with Rural’s competitor,” and that, “[t]he Board, as a result, took no steps to address or 
RBC’s conflicts”); (“While a board may be free

and responding to actual or potential conflicts of interest.”).  

70 Guth

71 , , , 11 A.3d 1175, 1179 (Del. Ch. 
2010) (granting preliminary injunction to address proxy’s disclosure that there were no 
compensation “negotiations” between management and the acquirer when there had been 
“extended discussions” abo
could be expected, and thus, the proxy statement created “the 
that management was given no expectations regarding the treatment they could receive” from 

see also In re Lear Corp. S’holder Litig.

, the court explained that “the Lear 

.”  
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subordinate the Towers stockholders’ interests 

d .72

Nor does the fact that Haley’s compensation agreement ultimately differed from the 

.  Plaintiffs allege that Haley’s

Towers).  His new package, according to Plaintiffs, put “the total compensation that Haley 

ValueAct offered him in September 2015.”73

oard.  Even so, the court held that, “a reasonable stockholder would want to k

economic interest, than only doing a deal at the right price.”  

72

73

, 2016) value of Haley’s 787,500 Willis Towers
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that the “potential payout Haley would receive for 

presentation differed from Haley’s eventual 

compensation proposal.”74 the court’s 

“ . . . .”75

If the Proposal were completely “pie sky,” why

76

, including Haley, believed the Proposal’s milestones were 

Cinerama

“

director in fact was or would likely be affected.” 77

74 3334521,

75

76 Notably, ValueAct and Ubben argue in their brief that, “the hypothetical, pay

exploitable conflict of Mr. Haley’s,” and that, “[b]y tyi

egregious.”  –22.

77 Cinerama
see also In re Atheros Commc’ns S’holder Lit g., 

2011 WL 864928, at *8 (Del. Ch. Mar. 4, 2011) (finding that the “incentives are so great” in the 
advisor’s contingency fees that “stockholders should be made aware of them and that this 

oppose the Transaction”); 

establish directors’ financial interest, but noting that, “these cases were based on circumstances in 
ors were customary and usual in amount,” and that the Court of 
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thought the upside was attainable and point to Haley’s comment that he wanted “even 

more” u

Towers’ g 

to a compensation agreement, Ubben’s influence over Haley’s 

, Willis’s

78 Thus, 

non .

Chancery’s “view of the disqualifying effect of such fees might be different if the fees were shown 

ector’s fee”). 

78 In this regard, Plaintiffs allege that, “on May 29, 2015, Haley and Casserley discussed the 
Merger entity,” and thus, “when Ubben enticed Haley in 

proposal as Willis Towers’ CEO, 

Haley’s receipt of a massive pay raise.”  App. to Opening Br. at A70 (Compl. ¶ 61).  
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Plaintiffs’ contention that Haley failed to adequately disclose his self

79

“do not allege that Haley remained silent” since they allege 

80 —

—

d “he would have 

magnitude of the raise that Haley stood to receive.”81 Thus, 

.

79

’ counse

about the Proposal.  Notably, Haley contends, instead, that, “[d]isclosure of

the total mix of information regarding Mr. Haley’s potential conflict, including because the Board 
otiation of the Merger.”  

4.

80

81
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regarded Haley’s material interest in the Proposal as a significant 

. supported by Ray’s testimony that he would have 

the court observed that, “[f

82

, explanation, that, “[t]his does not satisfy the standard that a reasonable 

as a significant fact in the evaluation of the proposed transaction.”83

Ray’s alleged testimony should be .  Ray’s ,

Towers’

n

.

Thus, 

aley’s 

82

83
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, 

d

ch of the fiduciary’s duty, 

84

suggest 

forth above, we REVERSE the Court of Chancery’s opinion, and 

84 n .
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continue to serve as Towers’ primary negotiator notwithstanding Haley’s significant 

September 2015 ValueAct compensation presentation rendered Haley’s conflict such that 

85

discussed his 

85
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that it might be useful if ValueAct discussed the presentation with Gene Wickes, Towers’ 

e averment does not indicate what director Ray meant by “discussing his 

compensation”86

2015 ValueAct presentation and thanking Ubben for that presentation.  Director Ray’s 

material to the nature of Haley’s already disclosed material self

86
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“reasonably conceivable” pleading standard,87

I would affirm the Vice Chancellor’s decision to dismiss the complaint.       

87


