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0217*20(5<�5((9(6��-XVWLFH��IRU�WKH�0DMRULW\�

,Q� ������ D� WKLUG�SDUW\� HQWLW\� DFTXLUHG� $XWKHQWL[� $FTXLVLWLRQ� &RPSDQ\�� ,QF��

�³$XWKHQWL[´����7KH�FDVK�IURP�WKH�PHUJHU�ZDV�GLVWULEXWHG�WR�WKH�VWRFNKROGHUV�SXUVXDQW�WR�D�

ZDWHUIDOO� SURYLVLRQ�� � 7KH� $XWKHQWL[� FRPPRQ� VWRFNKROGHUV� UHFHLYHG� OLWWOH� WR� QR�

FRQVLGHUDWLRQ���$�JURXS�RI�FRPPRQ�VWRFNKROGHUV�ILOHG�D�SHWLWLRQ�IRU�DSSUDLVDO�LQ�WKH�&RXUW�

RI�&KDQFHU\�XQGHU�6HFWLRQ ����RI� WKH�'HODZDUH�*HQHUDO�&RUSRUDWLRQ�/DZ� �³'*&/´����

$XWKHQWL[�PRYHG� WR� GLVPLVV� WKH�SHWLWLRQ�� DUJXLQJ� WKDW� WKH�SHWLWLRQHUV� KDG�ZDLYHG� WKHLU�

DSSUDLVDO�ULJKWV�XQGHU�D�VWRFNKROGHUV�DJUHHPHQW�WKDW�ERXQG�WKH�FRUSRUDWLRQ�DQG�DOO�RI�LWV�

VWRFNKROGHUV�� �7KH�&RXUW� RI�&KDQFHU\�JUDQWHG� WKH�PRWLRQ� WR� GLVPLVV�� KROGLQJ� WKDW� WKH�

SHWLWLRQHUV�KDG�DJUHHG�WR�D�FOHDU�SURYLVLRQ�UHTXLULQJ�WKDW�WKH\�³UHIUDLQ´�IURP�H[HUFLVLQJ�WKHLU�

DSSUDLVDO�ULJKWV�ZLWK�UHVSHFW�WR�WKH�PHUJHU���,Q�D�VHSDUDWH�RSLQLRQ��WKH�FRXUW�DZDUGHG�WKH�

SHWLWLRQHUV�HTXLWDEOH�LQWHUHVW�RQ�WKH�PHUJHU�FRQVLGHUDWLRQ�DQG�GHFOLQHG�WR�DZDUG�$XWKHQWL[�

SUH�MXGJPHQW� LQWHUHVW�XQGHU� D� IHH�VKLIWLQJ�SURYLVLRQ�� �$OO�SDUWLHV�DSSHDOHG� WKH�&RXUW�RI�

&KDQFHU\¶V�GHFLVLRQV���

7KH�DUJXPHQWV�LQ�WKLV�DSSHDO�ODUJHO\�IRFXV�RQ�ZKHWKHU�6HFWLRQ ����RI�WKH�'*&/�

SURKLELWV�D�'HODZDUH�FRUSRUDWLRQ�IURP�HQIRUFLQJ�DQ�DGYDQFH�ZDLYHU�RI�DSSUDLVDO�ULJKWV�

DJDLQVW� LWV� RZQ� VWRFNKROGHUV�� � 3RLQWLQJ� WR� 'HODZDUH¶V� VWURQJ� SROLF\� IDYRULQJ� SULYDWH�

RUGHULQJ��$XWKHQWL[�DUJXHV�WKDW�VWRFNKROGHUV�DUH�IUHH�WR�VHW�WKH�WHUPV�WKDW�ZLOO�JRYHUQ�WKHLU�

FRUSRUDWLRQ�VR�ORQJ�DV�VXFK�DOWHUDWLRQ�LV�QRW�SURKLELWHG�E\�VWDWXWH�RU�RWKHUZLVH�FRQWUDU\�WR�
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WKH�ODZV�RI�WKLV�6WDWH���$XWKHQWL[�FRQWHQGV�WKDW�D�ZDLYHU�RI�WKH�ULJKW�WR�VHHN�DSSUDLVDO�LV�QRW�

SURKLELWHG�E\�WKH�'*&/�DQG�LV�QRW�RWKHUZLVH�FRQWUDU\�WR�WKH�ODZV�RI�WKLV�6WDWH�����

7KH�SHWLWLRQHUV�UHFRJQL]H�WKDW�WKH�'*&/�LV�IOH[LEOH��EXW�WKH\�DUJXH�WKDW�WKH�'*&/�

KDV�PDQGDWRU\�SURYLVLRQV�WKDW�DUH�IXQGDPHQWDO�IHDWXUHV�RI�WKH�FRUSRUDWH�HQWLW\¶V�LGHQWLW\���

7KHVH�IHDWXUHV��WKH\�FRQWHQG��FDQQRW�EH�YDULHG�E\�D�FRQWUDFW�EHWZHHQ�WKH�FRUSRUDWLRQ�DQG�

DOO�LWV�VWRFNKROGHUV���7KH�SHWLWLRQHUV�DUJXH�WKDW��LI�RQH�GHVLUHV�WUXH�³IUHHGRP�RI�FRQWUDFW�́ �

'HODZDUH�SURYLGHV�WKDW�RSWLRQ�WKURXJK�WKH�DOWHUQDWLYH�HQWLW\�IRUPV��ZKLFK�H[SUHVVO\�JLYH�

PD[LPXP�HIIHFW�WR�WKH�SULQFLSOH�RI�IUHHGRP�RI�FRQWUDFW���7KH�SHWLWLRQHUV�ZDUQ�WKDW��LI�WKLV�

&RXUW�DOORZV�D�ZDLYHU�RI�DQ\�PDQGDWRU\�ULJKW�XQGHU�WKH�'*&/��VXFK�DV�WKH�ULJKW�WR�GHPDQG�

DSSUDLVDO��WKHQ�DQ\�RWKHU�ULJKW�FRXOG�EH�ZDLYHG���)RU�H[DPSOH��WKH\�DUJXH�WKDW�D�'HODZDUH�

FRUSRUDWLRQ�DQG�DOO�LWV�VWRFNKROGHUV�FRXOG�DOVR�DJUHH�WR�D�SUHHPSWLYH�DQG�EODQNHW�ZDLYHU�RI�

WKHLU�VWDWXWRU\�ULJKW�WR�VHHN�ERRNV�DQG�UHFRUGV�XQGHU�6HFWLRQ �����WKHLU�DELOLW\�WR�FKDOOHQJH�

DQ�HOHFWLRQ�XQGHU�6HFWLRQ �����WKHLU�DELOLW\�WR�EULQJ�DQ�DFWLRQ�WR�FRPSHO�D�VWRFNKROGHUV¶�

PHHWLQJ�XQGHU 6HFWLRQ �����DQG�WKHLU�DELOLW\�WR�ILOH�D�EUHDFK�RI�ILGXFLDU\�GXW\�DFWLRQ��DPRQJ�

RWKHUV���

$V�D�PDWWHU�RI�SXEOLF�SROLF\��WKHUH�DUH�FHUWDLQ�IXQGDPHQWDO�IHDWXUHV�RI�D�FRUSRUDWLRQ�

WKDW�DUH�HVVHQWLDO�WR�WKDW�HQWLW\¶V�LGHQWLW\�DQG�FDQQRW�EH�ZDLYHG���1RQHWKHOHVV��LW�LV�WKH�&RXUW¶V�

YLHZ�WKDW�WKH�LQGLYLGXDO�ULJKW�RI�D�VWRFNKROGHU�WR�VHHN�D�MXGLFLDO�DSSUDLVDO�LV�QRW�DPRQJ�WKRVH�

IXQGDPHQWDO�IHDWXUHV�WKDW�FDQQRW�EH�ZDLYHG���$FFRUGLQJO\��ZH�KROG�WKDW�6HFWLRQ ����GRHV�

QRW�SURKLELW�VRSKLVWLFDWHG�DQG�LQIRUPHG�VWRFNKROGHUV��ZKR�ZHUH�UHSUHVHQWHG�E\�FRXQVHO�DQG�
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KDG�EDUJDLQLQJ�SRZHU��IURP�YROXQWDULO\�DJUHHLQJ�WR�ZDLYH�WKHLU�DSSUDLVDO�ULJKWV�LQ�H[FKDQJH�

IRU�YDOXDEOH�FRQVLGHUDWLRQ�

7KLV�&RXUW�DOVR�DIILUPV�WKH�RWKHU�DVSHFWV�RI�WKH�&RXUW�RI�&KDQFHU\¶V�GHFLVLRQ���7KH�

SHWLWLRQHUV�DJUHHG�WR�D�FOHDU�ZDLYHU�RI�WKH�DSSUDLVDO�ULJKWV�ZLWK�UHVSHFW�WR�WKH�����PHUJHU���

$XWKHQWL[�ZDV�DQ�LQWHQGHG�EHQHILFLDU\�FDSDEOH�RI�HQIRUFLQJ�WKDW�ZDLYHU���7KH�ZDLYHU�LV�QRW�

D� VWRFN� UHVWULFWLRQ� WKDW� KDG� WR� EH� LQFOXGHG� LQ� WKH� FRUSRUDWLRQ¶V� FKDUWHU�� DQG� 'HODZDUH�

FRUSRUDWLRQV�PD\�HQIRUFH�VWRFNKROGHUV�DJUHHPHQWV���7KH�&RXUW�RI�&KDQFHU\�GLG�QRW�DEXVH�

LWV�GLVFUHWLRQ�E\�DZDUGLQJ�WKH�SHWLWLRQHUV�HTXLWDEOH�LQWHUHVW�RQ�WKH�PHUJHU�FRQVLGHUDWLRQ��QRU

GLG�WKH�FRXUW�DEXVH�LWV�GLVFUHWLRQ�E\�GHFOLQLQJ�WR�DZDUG�$XWKHQWL[�SUH�MXGJPHQW�LQWHUHVW�

XQGHU�D�IHH�VKLIWLQJ�SURYLVLRQ���$FFRUGLQJO\��WKH�&RXUW�RI�&KDQFHU\¶V�MXGJPHQW�LV�DIILUPHG�

,� %$&.*5281'

$� 3DUWLHV�DQG�5HOHYDQW�1RQ�3DUWLHV

$XWKHQWL[ LV�D�'HODZDUH�FRUSRUDWLRQ��

$SSHOODQWV� DQG�&URVV�$SSHOOHHV�0DQWL�+ROGLQJV�� //&��0DORQH�0LWFKHOO��:LQQ�

,QWHUHVWV��/WG���(TXLQR[ ,� $�7[��*UHJ�3LSNLQ��&UDLJ�-RKQVWRQH��7UL &�$XWKHQWL[��/WG���'DYLG�

0R[DP��/DO 3HDUFH�� DQG� -LP�5LWWHQEXUJ� �FROOHFWLYHO\�� WKH� ³3HWLWLRQHUV´��ZHUH�PLQRULW\�

VWRFNKROGHUV�RI�$XWKHQWL[�EHIRUH�WKH�FRUSRUDWLRQ¶V�PHUJHU�ZLWK�D�WKLUG�SDUW\�HQWLW\��

� -�$��WR�2SHQLQJ�%U��������KHUHLQDIWHU��³-�$�B´��
� -�$� ���������
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7KH�&DUO\OH�*URXS�DQG�-�+��:KLWQH\�	�&R���FROOHFWLYHO\��³&DUO\OH´��ZHUH�PDMRULW\�

VWRFNKROGHUV�RI�$XWKHQWL[�EHIRUH�WKH�FRUSRUDWLRQ¶V�PHUJHU�ZLWK�D�WKLUG�SDUW\�HQWLW\��

$XWKHQWL[��,QF��LV�WKH�SUHGHFHVVRU�HQWLW\�WR�$XWKHQWL[��

%� 7KH�3HWLWLRQHUV�(QWHU�LQWR�WKH�6WRFNKROGHUV�$JUHHPHQW

,Q ������$XWKHQWL[�� ,QF�� UHWDLQHG� DQ� LQYHVWPHQW� EDQNHU� DQG� EHJDQ� H[SORULQJ� LWV�

VWUDWHJLF� DQG� ILQDQFLDO� RSWLRQV�� $W WKDW� WLPH�� HDFK� RI� WKH� 3HWLWLRQHUV� RZQHG� VWRFN� LQ�

$XWKHQWL[�� ,QF��� DQG�0DQWL +ROGLQJV�� //&� KHOG� D�PDMRULW\� RI� WKH� RXWVWDQGLQJ� VKDUHV��

6HYHUDO�SURVSHFWLYH�ELGGHUV�PDGH�RIIHUV��LQFOXGLQJ�&DUO\OH�� 7KH�&DUO\OH�RIIHU�ZRQ�RXW��

DQG�LQ����� $XWKHQWL[��,QF��HQWHUHG�LQWR�D�WUDQVDFWLRQ�XQGHU�ZKLFK�LW�EHFDPH�D�ZKROO\�

RZQHG�VXEVLGLDU\�RI�$XWKHQWL[���&DUO\OH�JDLQHG�PDMRULW\�FRQWURO�RI�WKH�SDUHQW�FRUSRUDWLRQ��

$XWKHQWL[�� 7KH�3HWLWLRQHUV�UROOHG�RYHU�RU�UHLQYHVWHG�WKHLU�VWDNHV�DQG�EHFDPH�PLQRULW\�

VWRFNKROGHUV�LQ�WKH�SRVW�PHUJHU�$XWKHQWL[��

$V�D�FRQGLWLRQ�RI�WKH�����PHUJHU��&DUO\OH�UHTXLUHG�WKDW�$XWKHQWL[�DQG�DOO�RI�LWV�

VWRFNKROGHUV�HQWHU�LQWR�D�VWRFNKROGHUV�DJUHHPHQW��WKH�³6WRFNKROGHUV�$JUHHPHQW´���� 7KH�

3HWLWLRQHUV��$XWKHQWL[�� DQG� &DUO\OH� ZHUH� DOO� UHSUHVHQWHG� E\ FRXQVHO�� WKH� 6WRFNKROGHUV�

� -�$� �����
� -�$�������
� ,G�
� -�$� �������0DQWL�5HVRXUFHV��,QF�²D�UHODWHG�HQWLW\�WR�0DQWL�+ROGLQJV��//&²PD\�KDYH�RZQHG�
VRPH�RI�WKHVH�VKDUHV���6HH�LG�
� ,G�
� ,G�
� ,G�
�� ,G�� �7KLV� 2SLQLRQ� GLVFXVVHV� WKH� UHOHYDQW� SURYLVLRQV� RI� WKH� 6WRFNKROGHUV� $JUHHPHQW� LQ� WKH�
$QDO\VLV�VHFWLRQ���6HH�LQIUD�3DUW ,,,�
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$JUHHPHQW� ZDV� QRW� D� FRQWUDFW� RI� DGKHVLRQ�� DQG� DOO� RI� WKH� SDUWLHV� UHFHLYHG� YDOXDEOH�

FRQVLGHUDWLRQ�LQ�H[FKDQJH�IRU�HQWHULQJ�LQWR�WKH�DJUHHPHQW��� $XWKHQWL[�DQG�HDFK�RI�WKH�

3HWLWLRQHUV�VLJQHG�WKH�6WRFNKROGHUV�$JUHHPHQW��DORQJ�ZLWK�&DUO\OH���

,Q ������$XWKHQWL[�VRXJKW�WR�UDLVH�DGGLWLRQDO�FDSLWDO�E\�LVVXLQJ�6HULHV�%�SUHIHUUHG�

VWRFN��� $OO�RI�WKH�H[LVWLQJ�VWRFNKROGHUV��LQFOXGLQJ�WKH�3HWLWLRQHUV��SDUWLFLSDWHG�RQ�D�SUR�UDWD�

EDVLV��� &DUO\OH�DQG�RWKHU�VWRFNKROGHUV�SXUFKDVHG�VKDUHV�RI�WKH�6HULHV�%�SUHIHUUHG�VWRFN���

,Q�FRQQHFWLRQ�ZLWK�WKLV�WUDQVDFWLRQ��WKH�6WRFNKROGHUV�$JUHHPHQW�ZDV�DPHQGHG�WR�DGG�D�

GHILQLWLRQ�RI�³3UHIHUUHG�6WRFN�´��

&� $XWKHQWL[�0HUJHV�ZLWK�D�7KLUG�3DUW\�(QWLW\

2Q�6HSWHPEHU�����������WKH�$XWKHQWL[�ERDUG�UHFRPPHQGHG�D�PHUJHU�ZLWK�D�WKLUG�

SDUW\�HQWLW\��� 2Q�6HSWHPEHU ����������&DUO\OH�DSSURYHG�WKH�PHUJHU�E\�ZULWWHQ�FRQVHQW��

DQG�FORVLQJ�RFFXUUHG�WKH�VDPH�GD\��� 7KH�3HWLWLRQHUV�GLG�QRW�UHFHLYH�DGYDQFH�QRWLFH�RI�WKH�

PHUJHU�DQG�ZHUH�QRW�JLYHQ�DQ�RSSRUWXQLW\�WR�YRWH�RQ�WKH�WUDQVDFWLRQ���

�� -�$� ���������VHH��H�J���0DQWL�+OGJV���//&�Y��$XWKHQWL[�$FT��&R���0DQWL�,������� :/ ���������
DW�� �'HO� &K� 2FW� ���������
�� -�$� �������
�� -�$�������
�� ,G�
�� ,G�
�� -�$� ������������
�� 0DQWL� +OGJV��� //&� Y�� $XWKHQWL[� $FT�� &R�� �0DQWL ,,,��� ���� :/ ��������� DW� �� �'HO��
&K� $XJ� ����������
�� -�$�����������ZULWWHQ�FRQVHQW���-�$�����������PHUJHU�DJUHHPHQW����
�� 6HH�-�$� ��������&RQILGHQWLDO�,QIRUPDWLRQ�6WDWHPHQW�DQG�1RWLFH�RI�$FWLRQ�E\�:ULWWHQ�&RQVHQW�
DQG�$SSURYDO�RI�0HUJHU��
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6KRUWO\�DIWHU�WKH�PHUJHU�FORVHG��WKH�3HWLWLRQHUV�ZHUH�SURYLGHG�ZLWK�D�ZULWWHQ�QRWLFH�

WKDW�WKH�FRUSRUDWLRQ�KDG�H[HFXWHG�D�PHUJHU�DJUHHPHQW�E\�ZULWWHQ�FRQVHQW��� 7KH�QRWLFH�

VXPPDUL]HG�YDULRXV�GHWDLOV�RI�WKH�PHUJHU�DJUHHPHQW�DQG�³UHTXHVW>HG@�WKDW�>WKH�UHFLSLHQW@�

H[HFXWH�>DQ�DWWDFKHG@�:ULWWHQ�&RQVHQW�WR�ZDLYH�DQ\�DSSUDLVDO�ULJKWV�WKDW�>WKH\@�PD\�KDYH�

XQGHU�6HFWLRQ ����RI�WKH�'*&/�SXUVXDQW�WR�>WKHLU@�REOLJDWLRQV�VHW�IRUWK�LQ�WKH�&RPSDQ\¶V�

6WRFNKROGHU¶V�$JUHHPHQW�WR�ZKLFK�>WKH\@�DUH�D�SDUW\�DQG�WR�ZKLFK�>WKH\@�DUH�ERXQG�´�� 7KH�

QRWLFH�LQFOXGHG�D�RQH�SDJH�GLVFORVXUH�LQIRUPLQJ�WKH�UHFLSLHQW�RI�WKHLU�DSSUDLVDO�ULJKWV�

$335$,6$/�5,*+76�2)�672&.+2/'(56

7KH�&RPSDQ\¶V� VWRFNKROGHUV�ZKR�GR�QRW� FRQVHQW� LQ�
ZULWLQJ�WR�WKH�0HUJHU�PD\�EH�HQWLWOHG�WR�FHUWDLQ�DSSUDLVDO�ULJKWV�
XQGHU�6HFWLRQ ����RI WKH�'*&/�LQ�FRQQHFWLRQ�ZLWK�WKH�0HUJHU�
DV� GHVFULEHG� EHORZ� � � � 6WRFNKROGHUV� ZKR� H[HFXWHG� DQG�
GHOLYHUHG�D�ZULWWHQ�FRQVHQW�RI�VWRFNKROGHUV�WR�FRQVHQW�WR�WKH�
DGRSWLRQ�RI�WKH�0HUJHU�$JUHHPHQW�ZLOO�QRW�EH�HQWLWOHG�WR�
WKHVH�ULJKWV� >7KH�UHFLSLHQW@�>LV@�UHPLQGHG�WKDW�>WKH\@�KDYH�
FRQWUDFWXDOO\� DJUHHG� WR� UHIUDLQ� IURP� H[HUFLVLQJ� DQ\�
DSSUDLVDO� ULJKWV�SXUVXDQW� WR� WKH�&RPSDQ\�6WRFNKROGHUV�
$JUHHPHQW�WR�ZKLFK�>WKH\@�DUH�ERXQG���

8QGHU� WKH� PHUJHU� DJUHHPHQW�� DOO� RI� WKH� 3HWLWLRQHUV¶� VWRFN� ZDV� FDQFHOOHG� DQG�

FRQYHUWHG�LQWR�D�ULJKW�WR�UHFHLYH�WKH�PHUJHU�FRQVLGHUDWLRQ��� 7KH�PHUJHU�FRQVLGHUDWLRQ�ZDV�

WR�EH�GLVWULEXWHG�WR�VWRFNKROGHUV�EDVHG�RQ�D�ZDWHUIDOO�SURYLVLRQ�WKDW�JDYH�SULRULW\�WR�WKH�

�� ,G�
�� -�$� ����
�� -�$� ����
�� -�$� ���������DW�� ����
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SUHIHUUHG�VWRFNKROGHUV��� ,W�DSSHDUV�WKDW�FRPPRQ�VWRFNKROGHUV��OLNH�WKH�3HWLWLRQHUV��FRXOG�

H[SHFW�WR�UHFHLYH�OLWWOH�WR�QR�FRPSHQVDWLRQ�IRU�WKHLU�FDQFHOOHG�VWRFN�DQG�WKDW�QHDUO\�DOO�RI�WKH�

PHUJHU�FRQVLGHUDWLRQ�ZRXOG�EH�SDLG�WR�WKH�SUHIHUUHG�VWRFNKROGHUV��VXFK�DV�&DUO\OH���

'� 7KH�&RXUW�RI�&KDQFHU\�'LVPLVVHV�WKH�$SSUDLVDO�3HWLWLRQ

,Q�6HSWHPEHU�DQG�2FWREHU�RI�������WKH�3HWLWLRQHUV�VHQW�WLPHO\�DSSUDLVDO�GHPDQGV�WR�

$XWKHQWL[��� ,Q�UHVSRQVH��$XWKHQWL[�UHTXHVWHG�WKDW�WKH�3HWLWLRQHUV�ZLWKGUDZ�WKHLU�DSSUDLVDO�

GHPDQGV�DQG�DJUHH�WR�H[FKDQJH�WKHLU�VKDUHV�IRU�WKH�PHUJHU�FRQVLGHUDWLRQ��� 7KH�3HWLWLRQHUV�

UHIXVHG�DQG�ILOHG�D�SHWLWLRQ��WKH�³$SSUDLVDO�3HWLWLRQ´��LQ�WKH�&RXUW�RI�&KDQFHU\�VHHNLQJ�WR�

H[HUFLVH�WKHLU�VWDWXWRU\�DSSUDLVDO�ULJKWV�XQGHU�6HFWLRQ ����RI�WKH '*&/��� $XWKHQWL[�ILOHG�

FRXQWHUFODLPV�DQG�PRYHG�IRU�VXPPDU\�MXGJPHQW�RQ�WKH�DSSUDLVDO�FODLP��� 7KH�3HWLWLRQHUV�

PRYHG�WR�GLVPLVV�WKH�FRXQWHUFODLPV���

2Q� 2FWREHU� ��� ������ WKH� &RXUW� RI� &KDQFHU\� LVVXHG� D� OHWWHU� RSLQLRQ� JUDQWLQJ�

$XWKHQWL[¶V PRWLRQ�IRU�SDUWLDO�VXPPDU\�MXGJPHQW�DQG�GHQ\LQJ�WKH�3HWLWLRQHUV¶�PRWLRQ�WR�

GLVPLVV�WKH�FRXQWHUFODLPV��� 7KH�FRXUW�KHOG�WKDW�WKH�3HWLWLRQHUV�KDG�ZDLYHG�WKHLU�DSSUDLVDO�

�� -�$� ��������DW�� ����I��
�� -�$������
�� 0DQWL�,,,������ :/ ���������DW���
�� ,G�
�� ,G�
�� ,G�
�� ,G�
�� 0DQWL�,������ :/ ���������DW�����



�

ULJKWV�XQGHU�WKH�6WRFNKROGHUV�$JUHHPHQW�DQG�WKDW�WKH�DSSUDLVDO�ZDLYHU�ZDV�QRW�D�VWRFN�

UHVWULFWLRQ�WKDW�PXVW�EH�LQFOXGHG�LQ�WKH�FRUSRUDWLRQ¶V�FKDUWHU�XQGHU�6HFWLRQ ����D����

2Q�$XJXVW�����������WKH�&RXUW�RI�&KDQFHU\�LVVXHG�D�PHPRUDQGXP�RSLQLRQ�GHQ\LQJ�

WKH�3HWLWLRQHUV¶�PRWLRQ�IRU�UHDUJXPHQW��� $PRQJ�RWKHU�WKLQJV��WKH�3HWLWLRQHUV�DUJXHG�WKDW�

WKH� FRXUW¶V�2FWREHU ����� RSLQLRQ� HUUHG�EHFDXVH� D�'HODZDUH� FRUSRUDWLRQ¶V� VWRFNKROGHUV�

FDQQRW�DJUHH�WR�D�EODQNHW�DQG�DGYDQFH�ZDLYHU�RI�D�PDQGDWRU\�VWDWXWRU\�ULJKW��VXFK�DV�WKH�

ULJKW�WR�GHPDQG�D�MXGLFLDO�DSSUDLVDO�XQGHU�6HFWLRQ ������ 7KH�FRXUW�GLVDJUHHG�DQG�KHOG�WKDW�

WKH�3HWLWLRQHUV�DJUHHG�WR�D�FOHDU�DQG�HQIRUFHDEOH�ZDLYHU�RI�WKHLU�DSSUDLVDO�ULJKWV���

2Q�$XJXVW ����������WKH�&RXUW�RI�&KDQFHU\�LVVXHG�LWV�ILQDO�PHPRUDQGXP�RSLQLRQ��

ZKLFK�DGGUHVVHG�ZKHWKHU�$XWKHQWL[�FRXOG�HQIRUFH�D�IHH�VKLIWLQJ�SURYLVLRQ�DQG�ZKHWKHU�WKH�

3HWLWLRQHUV�ZHUH�HQWLWOHG� WR� LQWHUHVW�RQ� WKH�PHUJHU�FRQVLGHUDWLRQ��� 7KH�FRXUW�KHOG� WKDW�

$XWKHQWL[�FRXOG�HQIRUFH�WKH�IHH�VKLIWLQJ�SURYLVLRQ�EXW�ZDV�QRW�HQWLWOHG�WR�SUH�MXGJPHQW�

LQWHUHVW��� 7KH�FRXUW�DOVR�DZDUGHG�WKH�3HWLWLRQHUV�HTXLWDEOH�LQWHUHVW�RQ�WKHLU�SRUWLRQ�RI�WKH�

PHUJHU�FRQVLGHUDWLRQ���

�� ,G��DW�����
�� 0DQWL�+OGJV��� //&� Y��$XWKHQWL[�$FT��&R�� �0DQWL ,,��� ���� :/ �������� �'HO��&K� $XJ� ����
������
�� ,G��DW���
�� ,G��DW�����
�� 0DQWL ,,,������ :/ ���������DW������
�� ,G��DW������
�� ,G��DW�������



��

%RWK� VLGHV� KDYH� DSSHDOHG�� � 7KH� 3HWLWLRQHUV� FKDOOHQJH� WKH� &RXUW� RI� &KDQFHU\¶V�

GLVPLVVDO�RI�WKHLU�DSSUDLVDO�SHWLWLRQ��� $XWKHQWL[�FKDOOHQJHV�WKH�FRXUW¶V�KROGLQJV�JUDQWLQJ�

WKH�3HWLWLRQHUV�HTXLWDEOH�LQWHUHVW�RQ�WKH�PHUJHU�FRQVLGHUDWLRQ�DQG�GHQ\LQJ�$XWKHQWL[�SUH�

MXGJPHQW�LQWHUHVW�XQGHU�WKH�IHH�VKLIWLQJ�SURYLVLRQ���

,,� 67$1'$5'�2)�5(9,(:

7KLV�&RXUW�UHYLHZV�GH�QRYR�WKH�&RXUW�RI�&KDQFHU\¶V�JUDQW�RI�VXPPDU\�MXGJPHQW���

6XPPDU\�MXGJPHQW�LV�DSSURSULDWH�LI��YLHZLQJ�WKH�IDFWV�LQ�WKH�OLJKW�PRVW�IDYRUDEOH�WR�WKH�

QRQPRYLQJ�SDUW\��WKHUH�DUH�QR�GLVSXWHG�LVVXHV�RI�PDWHULDO�IDFW��DQG�WKH�PRYLQJ�SDUW\�KDV�

GHPRQVWUDWHG�WKDW�LW�LV�HQWLWOHG�WR�MXGJPHQW�DV�D�PDWWHU�RI�ODZ���

7KH�SDUWLHV�DJUHH�WKDW�WKHUH�DUH�QR�GLVSXWHG�LVVXHV�RI�PDWHULDO�IDFW��� $FFRUGLQJO\��

WKH�EXON�RI�WKLV�DSSHDO�DGGUHVVHV�ZKHWKHU�WKH�&RXUW�RI�&KDQFHU\�FRPPLWWHG�HUURUV�RI�ODZ�LQ�

JUDQWLQJ� VXPPDU\� MXGJPHQW� DJDLQVW� WKH� 3HWLWLRQHUV�� � 7KH� ILQDO� WZR� LVVXHV� RQ� DSSHDO��

KRZHYHU��DGG�D�VHFRQG�VWDQGDUG�RI� UHYLHZ�� �ZKHWKHU� WKH�&RXUW�RI�&KDQFHU\�DEXVHG�LWV�

GLVFUHWLRQ�E\�RUGHULQJ�LPSURSHU�UHOLHI���

�� 2SHQLQJ�%U� �����
�� $QVZHULQJ�%U� �����
�� 0RQ]R�Y��1DWLRQZLGH�3URS��	�&DV��,QV��&R������ $��G ����������'HO� ������
�� ,G���FLWLQJ�6KHUPDQ�Y��(OOLV����� $��G ������������'HO� �������
�� 6HH��H�J���2SHQLQJ %U� ���³7KH�IDFWV�DUH�XQGLVSXWHG��LW�UHPDLQV�RQO\�WR�DSSO\�WKH�ODZ�DQG�WKH�
ODQJXDJH�RI�WKH�>6WRFNKROGHUV�$JUHHPHQW@�WR�WKH�IDFWV�´���$QVZHULQJ�%U� ����³7KLV�&RXUW�� � � FDQ�
� � � OLPLW�LWV�KROGLQJ�WR�WKH�XQGLVSXWHG�IDFWV�RI�WKLV�FDVH�´��
�� 6HH�� H�J��� %RXVK� Y�� +RGJHV�� ��� $��G ����� ���� :/ ������� DW� � �'HO� -DQ� ���� ������
�7$%/(��



��

,,,� $1$/<6,6

7KLV�DSSHDO�SUHVHQWV�IRXU�LVVXHV�� �)LUVW��ZKHWKHU� WKH�3HWLWLRQHUV�DJUHHG�WR�D�FOHDU�

ZDLYHU� RI� WKHLU� DSSUDLVDO� ULJKWV� ZLWK� UHVSHFW� WR� WKH� ���� PHUJHU�� � 6HFRQG�� ZKHWKHU� D�

'HODZDUH�FRUSRUDWLRQ�FDQ�HQIRUFH�D�ZDLYHU�RI�DSSUDLVDO�ULJKWV�DJDLQVW�LWV�RZQ�VWRFNKROGHUV���

7KLUG��ZKHWKHU�WKH�&RXUW�RI�&KDQFHU\�DEXVHG�LWV�GLVFUHWLRQ�E\�DZDUGLQJ�WKH�3HWLWLRQHUV�

HTXLWDEOH�LQWHUHVW�RQ�WKH�PHUJHU�FRQVLGHUDWLRQ���$QG�IRXUWK��ZKHWKHU�WKH�&RXUW�RI�&KDQFHU\�

HUUHG�E\�UHIXVLQJ�WR�DZDUG�$XWKHQWL[�SUH�MXGJPHQW�LQWHUHVW�RQ�LWV�DWWRUQH\V¶�IHHV�

$� 7KH�3HWLWLRQHUV�$JUHHG�WR�D�&OHDU�:DLYHU�RI�WKHLU�$SSUDLVDO�5LJKWV

7KH� ILUVW� TXHVWLRQ� RQ� DSSHDO� LV� ZKHWKHU� WKH� 3HWLWLRQHUV� ZDLYHG� WKHLU� VWDWXWRU\�

DSSUDLVDO�ULJKWV�E\�DJUHHLQJ��XQGHU�6HFWLRQ ��H��RI�WKH�6WRFNKROGHUV�$JUHHPHQW��WR�³UHIUDLQ �́

IURP�H[HUFLVLQJ�WKHLU�DSSUDLVDO�ULJKWV�ZLWK�UHVSHFW�WR�D�³&RPSDQ\�6DOH´�LI�WKH�ERDUG�DQG�

&DUO\OH�DSSURYH�WKH�WUDQVDFWLRQ��WKH�³5HIUDLQ�2EOLJDWLRQ´��

>,@Q WKH� HYHQW� WKDW� � � � D� &RPSDQ\� 6DOH� LV� DSSURYHG� E\� WKH�
%RDUG�DQG�� � � WKH�&DUO\OH�0DMRULW\��HDFK�2WKHU�+ROGHU�VKDOO�
FRQVHQW�WR�DQG�UDLVH�QR�REMHFWLRQV�DJDLQVW�VXFK�WUDQVDFWLRQ � � ���
DQG�� � ��>VKDOO@ UHIUDLQ�IURP�WKH�H[HUFLVH�RI�DSSUDLVDO�ULJKWV�ZLWK�
UHVSHFW�WR�VXFK�WUDQVDFWLRQ���

7KH�3HWLWLRQHUV�DUJXH�WKDW�WKH�5HIUDLQ�2EOLJDWLRQ�GLG�QRW�ZDLYH�WKHLU�DSSUDLVDO�ULJKWV�

ZLWK�UHVSHFW�WR�WKH�����PHUJHU�IRU�WKUHH�UHDVRQV���)LUVW��WKH�3HWLWLRQHUV�DUJXH�WKDW�WKH�5HIUDLQ�

2EOLJDWLRQ�ZDV�QHYHU�WULJJHUHG�EHFDXVH��XQGHU�WKH������PHUJHU�DJUHHPHQW��WKH�SUHIHUUHG�

VWRFN�KHOG�E\�&DUO\OH�ZDV�QRW�DFTXLUHG�RQ�WKH�³6DPH�7HUPV�DQG�&RQGLWLRQV´�DV�WKH�FRPPRQ�

�� -�$���������DW�� ��H��
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VWRFN� KHOG� E\� WKH� 3HWLWLRQHUV��� 6HFRQG�� WKH� 3HWLWLRQHUV� DUJXH� WKDW� WKH� 6WRFNKROGHUV�

$JUHHPHQW�GLG�QRW�LPSRVH�D�FOHDU�SRVW�WHUPLQDWLRQ�GXW\�WR�UHIUDLQ�IURP�H[HUFLVLQJ�DSSUDLVDO�

ULJKWV� EHFDXVH� WKH� FRQWUDFW¶V� WHUPLQDWLRQ� SURYLVLRQ� FDQ� EH� UHDVRQDEO\� FRQVWUXHG� WR�

H[WLQJXLVK�DOO�REOLJDWLRQV��LQFOXGLQJ�WKH�5HIUDLQ�2EOLJDWLRQ��³XSRQ´�WKH�FRQVXPPDWLRQ�RI�D�

&RPSDQ\�6DOH��� 7KLUG�� WKH 3HWLWLRQHUV�DUJXH�WKDW�WKH�SRVW�PHUJHU�$XWKHQWL[�FRXOG�QRW�

HQIRUFH�WKH�6WRFNKROGHUV�$JUHHPHQW�EHFDXVH�LW�ZDV�QRW�DQ�LQWHQGHG�EHQHILFLDU\��� )RU�WKH�

UHDVRQV�SURYLGHG�EHORZ��WKLV�&RXUW�UHMHFWV�HDFK�RI�WKHVH�DUJXPHQWV�

�� 3ULQFLSOHV�RI�FRQWUDFW�LQWHUSUHWDWLRQ

7KH�SULQFLSOHV�RI�FRQWUDFW�LQWHUSUHWDWLRQ�XQGHU�'HODZDUH�ODZ�DUH�ZHOO�HVWDEOLVKHG���

:KHQ�LQWHUSUHWLQJ�D�FRQWUDFW��'HODZDUH�FRXUWV�UHDG�WKH�DJUHHPHQW�DV�D�ZKROH�DQG�HQIRUFH�

WKH�SODLQ�PHDQLQJ�RI�FOHDU�DQG�XQDPELJXRXV�ODQJXDJH��� &RQWUDFWV�ZLOO�EH�LQWHUSUHWHG�WR�

³JLYH�HDFK�SURYLVLRQ�DQG�WHUP�HIIHFW´�DQG�QRW�UHQGHU�DQ\�WHUPV�³PHDQLQJOHVV�RU�LOOXVRU\�´��

³:KHQ�D�FRQWUDFW�LV�FOHDU�DQG�XQDPELJXRXV��WKH�FRXUW�ZLOO�JLYH�HIIHFW�WR�WKH�SODLQ�PHDQLQJ�

RI�WKH�FRQWUDFW¶V�WHUPV�DQG�SURYLVLRQV�´�� /DQJXDJH�LV�DPELJXRXV�LI�LW�LV�VXVFHSWLEOH�WR�PRUH�

�� 2SHQLQJ�%U� ������
�� ,G��DW�������
�� ,G��DW�������
��2VERUQ�H[�UHO��2VERUQ�Y��.HPS����� $��G ���������������'HO� �������ILUVW�FLWLQJ�.XKQ�&RQVWU���
,QF� Y��'LDPRQG� 6WDWH�3RUW�&RUS��� ��� $��G ����� ������ �'HO� ������� DQG� WKHQ� FLWLQJ�5KRQH�
3RXOHQF�%DVLF�&KHP��&R��Y��$P� 0RWRULVWV�,QV��&R�������$��G�������������'HO� ��������
�� ,G��DW�������TXRWLQJ�.XKQ����� $��G DW���������6RQLWURO�+OGJ� &R��Y��0DUFHDX�,QYHVWLVVHPHQWV��
����$��G�������������'HO� �������
�� ,G� DW����������FLWLQJ�5KRQH�3RXOHQF������$��G�DW ������
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WKDQ�RQH�UHDVRQDEOH�LQWHUSUHWDWLRQ��� $Q�LQWHUSUHWDWLRQ�LV�XQUHDVRQDEOH�LI�LW�³SURGXFHV�DQ�

DEVXUG�UHVXOW �́RU�D�UHVXOW�³WKDW�QR�UHDVRQDEOH�SHUVRQ�ZRXOG�KDYH�DFFHSWHG�ZKHQ�HQWHULQJ�WKH�

FRQWUDFW�´�� ³7KH�SDUWLHV¶�VWHDGIDVW�GLVDJUHHPHQW�RYHU�LQWHUSUHWDWLRQ�ZLOO�QRW��DORQH��UHQGHU�

WKH�FRQWUDFW�DPELJXRXV�́ ��

�� 7KH�³6DPH�7HUPV�DQG�&RQGLWLRQV´�SURYLVLRQ�GLG�QRW�DSSO\�WR�WKH�
����PHUJHU

7KH�3HWLWLRQHUV�DUJXH�WKDW�WKH�����PHUJHU�GLG�QRW�WULJJHU�WKH�5HIUDLQ�2EOLJDWLRQ�

EHFDXVH�&DUO\OH�UHFHLYHG�PRUH�FRPSHQVDWLRQ�IRU�LWV�SUHIHUUHG�VWRFN�WKDQ�WKH�3HWLWLRQHUV�

UHFHLYHG� IRU� WKHLU� FRPPRQ� VWRFN��� 7KLV� DUJXPHQW� UHVWV� RQ� WKH� SUHPLVH� WKDW�

WKH ����PHUJHU�ZDV�³VWUXFWXUHG�DV�D�VDOH�RI�(TXLW\�6HFXULWLHV´�EHFDXVH�LW�LQYROYHG�WKH�

DFTXLVLWLRQ� RI� FRQWURO� DQG� QRW� WKH� DFTXLVLWLRQ� RI� DVVHWV�� � 8QGHU� 6HFWLRQ ��H�� RI� WKH�

6WRFNKROGHUV�$JUHHPHQW��D�³VDOH�RI�(TXLW\�6HFXULWLHV �́RQO\�WULJJHUV�WKH�5HIUDLQ�2EOLJDWLRQ�

LI� &DUO\OH¶V� VWRFN� LV� DFTXLUHG� ³RQ� WKH� 6DPH�7HUPV� DQG� &RQGLWLRQV´� DV� VWRFN� KHOG� E\�

$XWKHQWL[¶V�RWKHU�VWRFNKROGHUV���$FFRUGLQJ�WR�3HWLWLRQHUV��EHFDXVH�WKH�PHUJHU�DJUHHPHQW�

SDLG� PRUH� FRPSHQVDWLRQ� IRU� SUHIHUUHG� VWRFN� WKDQ� FRPPRQ� VWRFN�� &DUO\OH¶V� VKDUHV� RI�

�� ,G�� DW ����� �ILUVW� FLWLQJ� 7ZLQ� &LW\� )LUH� ,QV�� &R�� Y�� 'HO� 5DFLQJ� $VV¶Q�� ����$��G� ����� ����
�'HO� ������ DQG�WKHQ�FLWLQJ 5KRQH±3RXOHQF� ����$��G�DW��������VHH�DOVR�6XQOLQH�&RP��&DUULHUV��
,QF��Y��&,7*2�3HWUROHXP�&RUS������ $��G ����������'HO� �������³,I��DIWHU�DSSO\LQJ�WKHVH�FDQRQV�
RI� LQWHUSUHWDWLRQ�� WKH� FRQWUDFW� LV� QRQHWKHOHVV� µUHDVRQDEO\� VXVFHSWLEOH� >WR@� WZR� RU� PRUH�
LQWHUSUHWDWLRQV�RU�PD\�KDYH�WZR�RU�PRUH�GLIIHUHQW�PHDQLQJV�¶�WKHQ�WKH�FRQWUDFW�LV�DPELJXRXV � � � �´�
�TXRWLQJ�.DLVHU�$OXP��&RUS��Y��0DWKHVRQ������$��G�����������'HO� ��������
�� 2VERUQ� ��� $��G DW�������FLWDWLRQV�RPLWWHG��
�� ,G���FLWLQJ�5KRQH�3RXOHQF����� $��G�DW�������
�� 2SHQLQJ�%U� ������
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SUHIHUUHG�VWRFN�ZHUH�QRW�DFTXLUHG�³RQ�WKH�6DPH�7HUPV�DQG�&RQGLWLRQV´�DV�WKH 3HWLWLRQHUV¶�

VKDUHV�RI�FRPPRQ�VWRFN���7KXV��WKH�����PHUJHU�GLG�QRW�WULJJHU�WKH�5HIUDLQ�2EOLJDWLRQ���

8QGHU�6HFWLRQ ��H�� RI� WKH�6WRFNKROGHUV�$JUHHPHQW��&DUO\OH� FDQ� H[HUFLVH� FHUWDLQ�

GUDJ�DORQJ�ULJKWV�LI�D�³&RPSDQ\�6DOH�� � � LV�VWUXFWXUHG�DV�D�VDOH�RI�(TXLW\�6HFXULWLHV�´��

7KHVH� ULJKWV� DUH� FRQWLQJHQW�� KRZHYHU�� RQ� WKH� FRQGLWLRQ� WKDW� VWRFN� KHOG� E\� WKH� ³2WKHU�

+ROGHUV�´�OLNH�WKH�3HWLWLRQHUV��LV�DFTXLUHG�³RQ�WKH�6DPH�7HUPV�DQG�&RQGLWLRQV´�DV�&DUO\OH¶V�

VWRFN��WKH�³6DPH�7HUPV�5HTXLUHPHQW´���� 7KH�6WRFNKROGHUV�$JUHHPHQW�GHILQHV�³6DPH�

7HUPV�DQG�&RQGLWLRQV �́ WR�PHDQ�³WKH�VDPH�SULFH�DQG�RWKHUZLVH�RQ�WKH�VDPH�WHUPV�DQG�

FRQGLWLRQV�� � � �´��

7KH�ILUVW�TXHVWLRQ�WKDW�WKH�&RXUW�PXVW�DGGUHVV�LV�ZKHWKHU�WKH������PHUJHU�WULJJHUHG�

WKH�6DPH�7HUPV�5HTXLUHPHQW�EHFDXVH�LW�ZDV�D &RPSDQ\�6DOH��³VWUXFWXUHG�DV�D�VDOH�RI�

(TXLW\�6HFXULWLHV�́ �WKDW�LQYROYHG�WKH�³DFTXLVLWLRQ�RI�WKH�(TXLW\�6HFXULWLHV´�KHOG�E\�&DUO\OH���

7KH�6WRFNKROGHUV�$JUHHPHQW¶V�GHILQLWLRQ�RI�(TXLW\�6HFXULWLHV�HQFRPSDVVHV�FRPPRQ�VWRFN��

SUHIHUUHG� VWRFN�� VWRFN� RSWLRQV�� DQG� RWKHU� FRQYHUWLEOH� VHFXULWLHV��� 7KH� 6WRFNKROGHUV�

$JUHHPHQW�GLYLGHV�WKH�GHILQLWLRQ�RI�D�&RPSDQ\�6DOH�LQWR�WZR�W\SHV�RI��WUDQVDFWLRQV��HTXLW\�

WUDQVDFWLRQV� ³�ZKHWKHU� VXFK� WUDQVDFWLRQ� LV� HIIHFWHG� E\� PHUJHU�� FRQVROLGDWLRQ��

�� 6HH�LG�
�� -�$� ������
�� ,G���
�� -�$� ���
�� 6HH�-�$� �������DW�� ��H��
�� -�$� ����³µ(TXLW\�6HFXULWLHV¶�PHDQV� WKH�6KDUHV�� DQ\�RSWLRQV� WR�SXUFKDVH�VKDUHV�RI�&RPPRQ�
6WRFN�DQG�DQ\�&RQYHUWLEOH�6HFXULWLHV�´���-�$� ����³µ6KDUHV¶�PHDQV�WKH�VKDUHV�RI�3UHIHUUHG�6WRFN�
DQG�&RPPRQ�6WRFN�FXUUHQWO\�LVVXHG�DQG�RXWVWDQGLQJ�RU�WKDW�DUH�KHUHDIWHU�LVVXHG�WR�WKH�+ROGHUV�´��



��

UHFDSLWDOL]DWLRQ��VDOH�RU�WUDQVIHU�RI�WKH�&RPSDQ\¶V�FDSLWDO�VWRFN�RU�RWKHUZLVH�´�DQG�DVVHW�

WUDQVDFWLRQV���

3HWLWLRQHUV�DUH�FRUUHFW�WKDW�WKH�GHILQLWLRQ�RI�&RPSDQ\�6DOH�OXPSV�PHUJHUV�LQ�WKH�

VDPH�FDWHJRU\ DV�VWRFN�WUDQVDFWLRQV���7KDW�IDFW�GRHV�QRW�VXSSRUW�3HWLWLRQHUV¶�SRVLWLRQ�WKDW�DOO�

PHUJHUV�DUH�³VWUXFWXUHG�DV�D�VDOH�RI�(TXLW\�6HFXULWLHV�´�KRZHYHU��EHFDXVH�PHUJHUV�DQG�VWRFN�

VDOHV�DUH�WZR�GLIIHUHQW�W\SHV�RI�WUDQVDFWLRQV��HYHQ�LI�WKH\�DFKLHYH�D�VLPLODU�UHVXOW���&DUO\OH�

VWUXFWXUHG� WKH� ����PHUJHU� WR� DOORZ� DQ� RXWVLGHU� WR� JDLQ� FRQWURO� RI�$XWKHQWL[� ZLWKRXW�

DFTXLULQJ�DQ\�RI�WKH�VWRFN�KHOG�E\�&DUO\OH�RU�WKH�3HWLWLRQHUV���,QGHHG��WKH�PHUJHU�DJUHHPHQW�

FDQFHOOHG� DOO� RXWVWDQGLQJ� VWRFN� LQ� H[FKDQJH� IRU� WKH� ULJKW� WR� UHFHLYH� WKH� PHUJHU�

FRQVLGHUDWLRQ��� 7KXV��WKH�����PHUJHU�ZDV�QRW�³VWUXFWXUHG�DV�D�VDOH�RI�(TXLW\�6HFXULWLHV�´��

QRQH� RI� &DUO\OH¶V� VWRFN� ZDV� ³DFTXL>UHG@´� XQGHU� WKH� ����PHUJHU� DJUHHPHQW��� WKH�

����PHUJHU�GLG�QRW� WULJJHU�6DPH�7HUPV�5HTXLUHPHQW��DQG� LW� LV� LUUHOHYDQW� WKDW�&DUO\OH�

UHFHLYHG�PRUH�FRPSHQVDWLRQ�IRU�LWV�SUHIHUUHG�VWRFN�WKDQ�WKH�3HWLWLRQHUV�UHFHLYHG�IRU�WKHLU�

FRPPRQ�VWRFN�

7KH� 3HWLWLRQHUV� RWKHU� DUJXPHQWV� GR� QRW� FKDQJH� RXU� DQDO\VLV�� � +ROGLQJ� WKDW� WKH�

����PHUJHU�ZDV�QRW�³VWUXFWXUHG�DV�D�VDOH�RI�(TXLW\�6HFXULWLHV �́GRHV�QRW�UHQGHU�VXUSOXVDJH�

WKH� UHTXLUHPHQW� XQGHU� 6HFWLRQ ��H�� WKDW� PLQRULW\� VWRFNKROGHUV� ³H[HFXWH� DQ\� SXUFKDVH�

�� -�$� ����IRUPDWWLQJ�DGGHG���VHH�2SHQLQJ�%U� ������
�� -�$� ��������DW�� ����D���E��
�� -�$� ����DW�� ��H��
�� ,G�



��

DJUHHPHQW��PHUJHU�DJUHHPHQW RU�RWKHU�DJUHHPHQW´ LQ�FRQQHFWLRQ�ZLWK�D�&RPSDQ\�6DOH�WKDW�

LV� VWUXFWXUHG� DV� D� VDOH� RI� (TXLW\� 6HFXULWLHV�́ �� 7KDW� SURYLVLRQ� OHDYHV� IOH[LELOLW\� IRU�

WUDQVDFWLRQ�SODQQHUV�LI�RWKHU�WUDQVDFWLRQV�DUH�EHLQJ�XQGHUWDNHQ�ZLWK�WKH�HTXLW\�SXUFKDVH�

6LPLODUO\�� IHGHUDO�RSLQLRQV�KROGLQJ� WKDW�PHUJHUV� LQYROYH�DQ�RIIHU�RU�SXUFKDVH�RI�

VHFXULWLHV�XQGHU�WKH�VHFXULWLHV�ODZV�DUH�LQDSSRVLWH��� :KHWKHU�D�PHUJHU�PHHWV�WKH�VWDWXWRU\�

GHILQLWLRQ�IRU�D�VDOH�RI�VHFXULWLHV�XQGHU�IHGHUDO�RU�VWDWH�VHFXULWLHV�ODZ�KDV�QR�EHDULQJ�RQ�

ZKHWKHU�D�PHUJHU� LV�³VWUXFWXUHG�DV�D� VDOH�RI�(TXLW\�6HFXULWLHV´�XQGHU� WKH�6WRFNKROGHUV�

$JUHHPHQW��� 7KHUH�LV�QR�VXJJHVWLRQ�WKDW�WKH�SDUWLHV�ORRNHG�WR�WKH�VHFXULWLHV�ODZV�WR�FRQVWUXH�

WKHVH�WHUPV���$FFRUGLQJO\��WKLV�&RXUW�DIILUPV�WKH�&RXUW�RI�&KDQFHU\¶V�KROGLQJ�WKDW�WKH�6DPH�

7HUPV�5HTXLUHPHQW�GLG�QRW�DSSO\�WR�WKH�����PHUJHU�

�� 7KH�5HIUDLQ�2EOLJDWLRQ�FOHDUO\�ZDLYHG�WKH�3HWLWLRQHUV¶ DSSUDLVDO�
ULJKWV�ZLWK�UHVSHFW�WR�WKH������PHUJHU

7KH�3HWLWLRQHUV�DUJXH�WKDW�WKH\�GLG�QRW�DJUHH�WR�D�FOHDU�ZDLYHU�RI�WKHLU�DSSUDLVDO�ULJKWV�

ZLWK� UHVSHFW� WR� WKH� ����� PHUJHU�� � � $FFRUGLQJ� WR� WKH� 3HWLWLRQHUV�� 6HFWLRQ ��� RI� WKH�

6WRFNKROGHUV�$JUHHPHQW�SURYLGHV�WKDW�DOO�REOLJDWLRQV�FUHDWHG�XQGHU�WKH�FRQWUDFW�FHDVH�ZKHQ�

D�&RPSDQ\�6DOH�LV�FRQVXPPDWHG��WKH�³7HUPLQDWLRQ�3URYLVLRQ´���� 1RWLQJ�WKDW�WKHUH�LV�QR�

�� ,G�
�� 2SHQLQJ�%U�����Q����ILUVW�FLWLQJ 0DGHU�Y��$UPHO������)��G������������WK�&LU���������DQG�WKHQ�
FLWLQJ�0XUSK\�Y��6WDUJDWH�'HI��6\V��&RUS�������)��G������������WK�&LU���������
�� -�$� ���
�� -�$� ������³6HFWLRQ������7HUPLQDWLRQ� 7KLV�$JUHHPHQW��DQG�WKH�UHVSHFWLYH�ULJKWV�DQG�REOLJDWLRQV�
RI�WKH�3DUWLHV��VKDOO�WHUPLQDWH�XSRQ�WKH�HDUOLHU�RI�WKH� �D��FRQVXPPDWLRQ�RI�D�&RPSDQ\�6DOH��DQG�
>VLF@�E��H[HFXWLRQ�RI�D�ZULWWHQ�DJUHHPHQW�RI�HDFK�3DUW\��RWKHU�WKDQ�WKH�0DQDJHPHQW�+ROGHUV�ZKR�
DUH�QRW�DOVR�5ROORYHU�6WRFNKROGHUV�RU�5HLQYHVWLQJ�6WRFNKROGHUV�� WR� WHUPLQDWH� WKLV�$JUHHPHQW��



��

GLVSXWH�WKH�5HIUDLQ�2EOLJDWLRQ�LV�DQ�³REOLJDWLRQ�´�� WKH�3HWLWLRQHUV�FRQFOXGH�WKDW�WKH\�ZHUH�

QRW�VXEMHFW�WR�D�FOHDU�SRVW�WHUPLQDWLRQ�GXW\�WR�UHIUDLQ�IURP�ILOLQJ�WKH�$SSUDLVDO�3HWLWLRQ���

7KH�3HWLWLRQHUV�DOVR�FODLP�WKDW�WKH�5HIUDLQ�2EOLJDWLRQ¶V�XVH�RI�WKH�ZRUG�³UHIUDLQ �́UDWKHU�WKDQ�

³ZDLYH´�FHPHQWV�WKDW�WKH\�GLG�QRW�DJUHH�WR�SHUPDQHQWO\�UHOLQTXLVK�WKHLU�DSSUDLVDO�ULJKWV���

,Q�DGGLWLRQ�WR�WKH�RUGLQDU\�SULQFLSOHV�RI�FRQWUDFW�LQWHUSUHWDWLRQ��ZH�FRQVLGHU�WKH�ODZ�

UHJDUGLQJ�FRQWUDFWXDO�ZDLYHUV�RI�VWDWXWRU\�ULJKWV���8QGHU�'HODZDUH�ODZ��³>Z@DLYHU�LV�WKH�

LQWHQWLRQDO�UHOLQTXLVKPHQW�RI�D�NQRZQ�ULJKW�´�� ³$�ZDLYHU�PD\�EH�HLWKHU�H[SUHVV�RU�LPSOLHG��

EXW�HLWKHU�ZD\��LW�PXVW�EH�XQHTXLYRFDO�́ �� 7KH�FRQWUDFWXDO�ZDLYHU�RI�D�VWDWXWRU\�ULJKW�PXVW�

SURYLGHG��KRZHYHU��WKDW�6HFWLRQ�������������������DQG�� KHUHRI�VKDOO�WHUPLQDWH�XSRQ�WKH�FORVLQJ�RI�
DQ�,32�´��
�� 6HH��H�J���2SHQLQJ %U� ���UHIHUULQJ�WR� WKH�5HIUDLQ�2EOLJDWLRQ�DV�DQ�³REOLJDWLRQ´���$QVZHULQJ�
%U� ���³7KH�&RXUW�RI�&KDQFHU\�FRUUHFWO\�LQWHUSUHWHG�WKH�6WRFNKROGHUV�$JUHHPHQW��KROGLQJ�WKDW�WKH�
$JUHHPHQW�REOLJDWHG�3HWLWLRQHUV� WR� UHIUDLQ� IURP�H[HUFLVLQJ�DSSUDLVDO� ULJKWV�DQG� WKDW�$XWKHQWL[�
FRXOG�HQIRUFH�WKLV�REOLJDWLRQ�SRVW�PHUJHU�´��HPSKDVLV�DGGHG���
�� 2SHQLQJ�%U� ���
�� ,G� �³2QH�GRHV�QRW�KDYH�WR�µUHIUDLQ¶�IURP�H[HUFLVLQJ�D�ULJKW�WKH\�DOUHDG\�µZDLYHG�¶´��
�� 0LQQD Y� (QHUJ\�&RDO 6�S�$������ $��G ������������'HO� �������FLWLQJ�$HUR*ORE� &DS� 0JPW���
//&�Y��&LUUXV�,QGXV���,QF�������$��G�����������'HO� �������
�� 'LULHQ]R� Y�� 6WHHO�3¶UV�+OGJV��/3��� ���� :/ ��������� DW� �� �'HO� &K� 'HF� ��������� �FLWLQJ�
5RVH Y�� &DGLOODF� )DLUYLHZ� 6KRSSLQJ� &WU�� 3URSV� �'HO���� ,QF��� ���� $��G� ����� ���� Q�� ��
�'HO� 6XSHU� &W� �������



��

EH�FOHDU�WR�EH�HQIRUFHDEOH��� ³>7@KH�VWDQGDUGV�IRU�SURYLQJ�ZDLYHU�XQGHU�'HODZDUH�ODZ�DUH�

µTXLWH�H[DFWLQJ�¶´�� DQG�³>W@KH�IDFWV�UHOLHG�XSRQ�WR�SURYH�ZDLYHU�PXVW�EH�XQHTXLYRFDO�´��

7XUQLQJ� WR� WKH� 6WRFNKROGHUV� $JUHHPHQW�� WKLV� &RXUW� DJUHHV� ZLWK� WKH� &RXUW� RI�

&KDQFHU\� WKDW� WKH� 5HIUDLQ� 2EOLJDWLRQ� LPSRVHG� D� FOHDU� SRVW�WHUPLQDWLRQ� GXW\� RQ� WKH�

3HWLWLRQHUV�WR�UHIUDLQ�IURP�H[HUFLVLQJ�WKHLU�DSSUDLVDO�ULJKWV�ZLWK�UHVSHFW�WR�WKH������PHUJHU���

7KH�RQO\�UHDVRQDEOH�LQWHUSUHWDWLRQ�RI�WKH�5HIUDLQ�2EOLJDWLRQ�LV�WKDW�WKH�3HWLWLRQHUV�DJUHHG�WR�

QRW�VHHN�D� MXGLFLDO�DSSUDLVDO� LI�&DUO\OH�DQG� WKH�ERDUG�DSSURYHG�D�&RPSDQ\�6DOH�� �7KLV�

REOLJDWLRQ�ZDV�GHVLJQHG�WR�DSSO\�DIWHU�D�&RPSDQ\�6DOH�LV�FRQVXPPDWHG��DV�D�VWRFNKROGHU�

PD\�RQO\�³FRPPHQFH�DQ�DSSUDLVDO�SURFHHGLQJ �́³ZLWKLQ�����GD\V�DIWHU�WKH�HIIHFWLYH�GDWH�RI�

WKH�PHUJHU�RU�FRQVROLGDWLRQ � � � �´�� $QG�UHJDUGOHVV�RI�ZKHWKHU�D�VWRFNKROGHU�EHJLQV�WR�

H[HUFLVH�LWV�DSSUDLVDO�ULJKWV�EHIRUH�D�PHUJHU�KDV�FORVHG�E\�SURYLGLQJ�QRWLFH�RI�LWV�LQWHQW�WR�

�� 6HH��H�J���+DOSLQ�Y��5LYHUVWRQH�1DW¶O��,QF������� :/ ��������DW����'HO &K� )HE� �����������ILUVW�
FLWLQJ�,Q�UH�$SSUDLVDO�RI�)RUG�+OGJV���,QF��3UHIHUUHG�6WRFN����� $��G ����������'HO� &K� ������
�³6LQFH�6HFWLRQ ����UHSUHVHQWV�D�VWDWXWRULO\�FRQIHUUHG�ULJKW��LW�PD\�EH�HIIHFWLYHO\�ZDLYHG�LQ�WKH�
GRFXPHQWV�FUHDWLQJ�WKH�VHFXULW\�RQO\�ZKHQ�WKDW�UHVXOW�LV�TXLWH�FOHDUO\�VHW�IRUWK�ZKHQ�LQWHUSUHWLQJ�
WKH� UHOHYDQW� GRFXPHQW � � � �´��� DQG� WKHQ� FLWLQJ� /LEHDX� Y� )R[�� ��� $��G ������ ����� �'HO��
&K� �������³7R�HQVXUH�WKDW�WKH�VWDWXWRU\�ULJKW�WR�SDUWLWLRQ�LV�QRW�DUELWUDULO\�ORVW��'HODZDUH�UHTXLUHV�
WKDW� DQ\� FRQWUDFWXDO� UHOLQTXLVKPHQW� RI� WKH� SDUWLWLRQ� ULJKW� EH� E\� FOHDU� DIILUPDWLYH� ZRUGV� RU�
DFWLRQV � � � �´���DII¶G�LQ�SDUW�DQG�UHY¶G�LQ�SDUW�RQ�RWKHU�JURXQGV����� $��G ������'HO� ��������VHH�
DOVR�'LULHQ]R������ :/ ���������DW����³$Q�H[SUHVV�ZDLYHU�H[LVWV�ZKHUH� LW� LV�FOHDU� IURP�WKH�
ODQJXDJH� XVHG� WKDW� WKH� SDUW\� LV� LQWHQWLRQDOO\� UHQRXQFLQJ� D� ULJKW� WKDW� LW� LV� DZDUH� RI�´���
.RUWXP Y� :HEDVWR�6XQURRIV��,QF������ $��G ����������'HO� &K� �������³7KHUH�FDQ�EH�QR�ZDLYHU�
RI� D� VWDWXWRU\� ULJKW� XQOHVV� WKDW� ZDLYHU� LV� FOHDUO\� DQG� DIILUPDWLYHO\� H[SUHVVHG� LQ� WKH� UHOHYDQW�
GRFXPHQW�´��FLWLQJ +LQWPDQQ�Y��)UHG�:HEHU��,QF��������:/������ �'HO� &K� )HE� ��� ��������
�� %DQWXP� Y�� 1HZ� &DVWOH� &QW\�� 9R�7HFK� (GXF�� $VV¶Q�� �� $��G ���� ��� �'HO� ������ �TXRWLQJ�
$HUR*OREDO�&DS� 0JPW���//&�Y��&LUUXV�,QGXV���,QF�������$��G�����������'HO� �������
�� ,G���DOWHUDWLRQ�LQ�RULJLQDO���TXRWLQJ�$HUR*OREDO����� $��G DW������
�� 6HH��H�J���0DQWL�,������ :/ ���������DW���
�� ��'HO��&��� ����H��



��

VHHN�D�MXGLFLDO�DSSUDLVDO��� WKH�FOHDU�SXUSRVH�RI�WKH�5HIUDLQ�2EOLJDWLRQ�ZDV�WR�DVVXUH�&DUO\OH�

DQG�IXWXUH�DFTXLUHUV�WKDW�WKH�PLQRULW\�VWRFNKROGHUV�ZRXOG�QRW�EH�DEOH�WR�REWDLQ�D�MXGLFLDO�

DSSUDLVDO�DIWHU D�&RPSDQ\�6DOH�KDG�FORVHG�

7KH�3HWLWLRQHUV�WU\�WR�PXGG\�WKLV�DQDO\VLV�E\�DUJXLQJ�WKDW�WKH�7HUPLQDWLRQ�3URYLVLRQ�

H[WLQJXLVKHG�WKH�5HIUDLQ�2EOLJDWLRQ�ZKHQ� WKH�����PHUJHU�FORVHG��� ,I� WKH�7HUPLQDWLRQ�

3URYLVLRQ�LV�UHDG�LQ�LVRODWLRQ��WKH�&RXUW�PLJKW�EH�LQFOLQHG�WR�DJUHH�ZLWK�WKLV�DQDO\VLV���%XW�

'HODZDUH� FRXUWV� UHDG� FRQWUDFWV� DV� D� ZKROH�� DQG� LQWHUSUHWDWLRQV� WKDW� DUH� FRPPHUFLDOO\�

XQUHDVRQDEOH� RU� WKDW� SURGXFH� DEVXUG� UHVXOWV PXVW� EH� UHMHFWHG��� 7KH� 3HWLWLRQHUV¶�

LQWHUSUHWDWLRQ�LV�FRPPHUFLDOO\�XQUHDVRQDEOH���,W�LV�GLIILFXOW�WR�LPDJLQH�WKDW�UHDVRQDEOH�SDUWLHV�

ZRXOG� GUDIW� D� FRQWUDFWXDO� SURYLVLRQ� WKDW� ZRXOG� UHTXLUH� VWRFNKROGHUV� WR� ³UHIUDLQ´� IURP�

H[HUFLVLQJ�D�ULJKW�WKDW�ZRXOG�QHYHU�EH�ULSH�WR�H[HUFLVH���$QG�LW�LV�LQFUHGLEOH�WKDW�WKH�SDUWLHV�

LQFOXGHG�WKH�5HIUDLQ�2EOLJDWLRQ�WR�EORFN�DSSUDLVDO�ULJKWV�RQO\�LQ�D�URXQGDERXW�IDVKLRQ�E\�

VWRSSLQJ�VWRFNKROGHUV�IURP�WDNLQJ�WKH�SUHOLPLQDU\�VWHSV�QHHGHG�WR�SHUIHFW�WKHLU�DSSUDLVDO�

FODLPV���

�� 6HH�2SHQLQJ�%U� ������
�� 2SHQLQJ�%U� ������
�� 2VERUQ����� $��G DW���������
�� 7KH�3HWLWLRQHUV�FODLP�WKDW�WKDW�WKLV�FDVH�LV�³DQDORJRXV´�WR�+DOSLQ�Y��5LYHUVWRQH�1DWLRQDO��,QF���
ZKHUH�WKH�&RXUW�RI�&KDQFHU\�KHOG�WKDW�WKH�UHVSRQGHQW�LQ�DQ�DSSUDLVDO�SURFHHGLQJ�FRXOG�QRW�HQIRUFH�
GUDJ�DORQJ�ULJKWV�DIWHU�D�PHUJHU�KDG�FORVHG������� :/ ��������DW������'HO��&K� )HE� ������������
,Q�+DOSLQ��WKH�UHVSRQGHQW�VRXJKW�WR�HQIRUFH�GUDJ�DORQJ�ULJKWV�WKDW�LW�IDLOHG�WR�WULJJHU�ZKLOH�WKH�
VWRFNKROGHUV�DJUHHPHQW�ZDV�LQ�IRUFH���6HH�LG��DW��������&RQWUDVWLQJO\��LQ�WKLV�FDVH�WKH�5HIUDLQ�
2EOLJDWLRQ�ZDV�WULJJHUHG ZKHQ�WKH�ERDUG�DQG�&DUO\OH�DSSURYHG�WKH�PHUJHU���6HH�-�$� �������DW�
� ��H�� �SURYLGLQJ� WKDW� WKH� 5HIUDLQ� 2EOLJDWLRQ� LV� WULJJHUHG� LI�� LQWHU� DOLD�� ³D� &RPSDQ\� 6DOH� LV�
DSSURYHG� E\� WKH�%RDUG� DQG� HLWKHU� � � � WKH� KROGHUV� RI� DW� OHDVW� ILIW\� SHUFHQW� ������ RI� WKH� WKHQ�
RXWVWDQGLQJ�6KDUHV�RU� � � � WKH�&DUO\OH�0DMRULW\� � � � �´��� �$FFRUGLQJO\��+DOSLQ� LV�GLVWLQJXLVKDEOH�



��

)LQDOO\��ZH�DUH�QRW�SHUVXDGHG�E\�WKH�GLVWLQFWLRQ�WKDW�WKH�3HWLWLRQHUV�PDNH�EHWZHHQ�

DJUHHLQJ�WR�³UHIUDLQ´�IURP�H[HUFLVLQJ�DSSUDLVDO�ULJKWV�DQG�DJUHHLQJ�WR�³ZDLYH´�DSSUDLVDO�

ULJKWV��� 7KH�5HIUDLQ�2EOLJDWLRQ�RQO\�EDUV�WKH�3HWLWLRQHUV�IURP�H[HUFLVLQJ�WKHLU�DSSUDLVDO�

ULJKWV�LI�FHUWDLQ�FRQGLWLRQV�DUH�VDWLVILHG��� ,W�WKHUHIRUH�PDNHV�VHQVH�WKDW�WKH�SDUWLHV�XVHG�WKH�

ZRUG�³UHIUDLQ´�UDWKHU�WKDQ�³ZDLYH´�ZKHQ�GUDIWLQJ�WKH�5HIUDLQ�2EOLJDWLRQ���7KH�3HWLWLRQHUV�

GLG�QRW�³UHOLQTXLVK �́WKHLU�DSSUDLVDO�ULJKWV��� 7KH�3HWLWLRQHUV�DJUHHG�³WR�NHHS�>WKHPVHOYHV@�

IURP �́H[HUFLVLQJ�WKHLU�DSSUDLVDO�ULJKWV�LI�FHUWDLQ�FULWHULD�ZHUH�PHW��� 7KXV��WKH�VWUXFWXUH�RI�

WKH�5HIUDLQ�2EOLJDWLRQ�H[SODLQV�ZK\�WKH�SDUWLHV�XVHG�WKH�ZRUG�³UHIUDLQ´�ZKHQ�DJUHHLQJ�WR�D�

FRQWLQJHQW�ZDLYHU�RI�DSSUDLVDO�ULJKWV���

$V�WKH�&RXUW�RI�&KDQFHU\�FRUUHFWO\�FRQFOXGHG��³1R�FRQWUDFWLQJ�SDUW\��DJUHHLQJ�WR�

WKH�TXRWHG�ODQJXDJH��ZRXOG�FRQVLGHU�LWVHOI�IUHH�WR�H[HUFLVH�DSSUDLVDO�ULJKWV�LQ�OLJKW�RI�%RDUG�

EHFDXVH� $XWKHQWL[� VHHNV� WR� HQIRUFH� D� ZDLYHU� WKDW� ZDV� WULJJHUHG� EHIRUH� WKH 6WRFNKROGHUV�
$JUHHPHQW�WHUPLQDWHG��
�� 6HH�� H�J��� %DQWXP� Y�� 1HZ� &DVWOH� &¶W\� 9R�7HFK� (GXF�� $VV¶Q�� �� $��G ���� ��� �'HO� ������
�³:DLYHU�LV�WKH�YROXQWDU\�DQG�LQWHQWLRQDO�UHOLQTXLVKPHQW�RI�D�NQRZQ�ULJKW���,W�LPSOLHV�NQRZOHGJH�
RI�DOO�PDWHULDO�IDFWV�DQG�DQ�LQWHQW�WR�ZDLYH��WRJHWKHU�ZLWK�D�ZLOOLQJQHVV�WR�UHIUDLQ�IURP�HQIRUFLQJ�
WKRVH�>@�ULJKWV�´��TXRWLQJ�$HUR*OREDO�&DSLWDO�0JPW���//&�Y��&LUUXV�,QGXV���,QF�������$��G������
�����'HO� ��������
�� )RU� H[DPSOH�� WKH�5HIUDLQ�2EOLJDWLRQ�ZRXOG� RQO\� EH� WULJJHUHG� LI�$XWKHQWL[�ZDV� VROG� WR� DQ�
RXWVLGHU�� � -�$� ��� �³µ&RPSDQ\�6DOH¶�PHDQV� WKH� FRQVXPPDWLRQ� RI� DQ\� WUDQVDFWLRQ� RU� VHULHV� RI�
WUDQVDFWLRQV�SXUVXDQW�WR�ZKLFK�RQH�RU�PRUH�3HUVRQV�RU�JURXS�RI�3HUVRQV��RWKHU�WKDQ�DQ\�,QLWLDO�
&DUO\OH� 6WRFNKROGHU��0DQWL��:KLWQH\� RU� DQ\� RI� WKH� UHVSHFWLYH�$IILOLDWHV´� DFTXLUHV� FRQWURO� RI�
$XWKHQWL[����HPSKDVLV�DGGHG����-�$� �������W\LQJ�WKH�5HIUDLQ�2EOLJDWLRQ�WR�D�&RPSDQ\�6DOH��
�� 6HH�2SHQLQJ�%U� ��� �FLWLQJ�:DLYH��0HULDP�:HEVWHU�2QOLQH�'LFWLRQDU\� �ODVW�YLVLWHG�6HSW� ���
������ �³ZDLYH´� PHDQV� ³WR� UHOLQTXLVK� �VRPHWKLQJ� VXFK� DV� D� OHJDO� ULJKW�� YROXQWDULO\´���
KWWSV���ZZZ�PHUULDP�ZHEVWHU�FRP�GLFWLRQDU\�ZDLYH��
�� ,G���FLWLQJ�5HIUDLQ��0HULDP�:HEVWHU�2QOLQH�'LFWLRQDU\��ODVW�YLVLWHG�6HSW� ����������³UHIUDLQ´�
PHDQV�³WR�NHHS�RQHVHOI�IURP�GRLQJ´���KWWSV���ZZZ�PHUULDP�ZHEVWHU�FRP�GLFWLRQDU\�UHIUDLQ��



��

DSSURYDO�RI�D�FRQWUDFWXDOO\�FRPSOLDQW�&RPSDQ\�6DOH�´�� $FFRUGLQJO\��WKH�RQO\�UHDVRQDEOH�

LQWHUSUHWDWLRQ�RI�WKH�6WRFNKROGHUV�$JUHHPHQW�LV�WKDW�WKH�5HIUDLQ�2EOLJDWLRQ�LPSRVHG�D�SRVW�

WHUPLQDWLRQ�GXW\�RQ�WKH�3HWLWLRQHUV�WR�³UHIUDLQ �́IURP�ILOLQJ�WKH�$SSUDLVDO�3HWLWLRQ���7R�KROG�

RWKHUZLVH�ZRXOG�XQGHUPLQH�WKH�REMHFWLYH�LQWHQW�RI�WKH�EDUJDLQ�WKH�SDUWLHV�VWUXFN�DQG�OHDG�WR�

WKH�DEVXUG�UHVXOW�WKDW�D�FRQWUDFWXDO�SURYLVLRQ�LQFOXGHG�WR�VWRS�WKH�3HWLWLRQHUV�IURP�H[HUFLVLQJ�

WKHLU�DSSUDLVDO�ULJKWV�ZRXOG�QHYHU�LPSRVH�D�EXUGHQ�RQ�WKH�3HWLWLRQHUV�WR�UHIUDLQ�IURP�ILOLQJ�

DQ�DSSUDLVDO�SHWLWLRQ���

�� $XWKHQWL[�LV�WKH�LQWHQGHG�EHQHILFLDU\�RI�WKH�5HIUDLQ�2EOLJDWLRQ

7KH�3HWLWLRQHUV¶�ILQDO�FRQWUDFWXDO�DUJXPHQW�LV�WKDW�SRVW�PHUJHU�$XWKHQWL[�ZDV�QRW�DQ�

LQWHQGHG�EHQHILFLDU\�FDSDEOH�RI�HQIRUFLQJ�WKH�6WRFNKROGHUV�$JUHHPHQW��� 7KH�3HWLWLRQHUV�

VHHP�WR�UHDVRQ�WKDW�EHFDXVH�WKH ����PHUJHU�DJUHHPHQW�UHVXOWHG�LQ�D�FRPSOHWH�FKDQJH�LQ�

RZQHUVKLS��SRVW�PHUJHU�$XWKHQWL[�LV�QRW�D�SDUW\�WR�WKH�6WRFNKROGHUV�$JUHHPHQW�HYHQ�WKRXJK�

LW�ZDV�WKH�VXUYLYLQJ�HQWLW\�XQGHU�WKH�PHUJHU�DJUHHPHQW���,Q�RWKHU�ZRUGV��WKH�3HWLWLRQHUV�

FRPSODLQ WKDW�WKH\�³GLG�QRW�HQWHU�LQWR�WKH�>6WRFNKROGHUV�$JUHHPHQW@�ZLWK�WKH�EX\HU � � � �́ ��

�� 0DQWL�,������ :/ ���������DW���
�� 7KH�3HWLWLRQHUV�DQG�WKH�'LVVHQW�VXJJHVW�VHYHUDO�FKDQJHV�WKH�SDUWLHV�FRXOG�KDYH�PDGH�WR�PDNH�
LW�FOHDUHU�WKDW�WKH�5HIUDLQ�2EOLJDWLRQ�ZDV�LQWHQGHG�WR�VXUYLYH�WHUPLQDWLRQ��VXFK�DV�XVLQJ�WKH�ZRUG�
³ZDLYH´�LQVWHDG�RI�³UHIUDLQ�´�LQFOXGLQJ�D�VDYLQJV�FODXVH��RU�VWDWLQJ�WKDW�WKH�3HWLWLRQHUV�DJUHHG�WR�
UHIUDLQ�IURP�H[HUFLVLQJ�WKHLU�DSSUDLVDO�ULJKWV�³DW�DQ\�WLPH�´��:LWK�WKH�EHQHILW�RI�KLQGVLJKW��WKHVH�
FKDQJHV�PLJKW�KDYH�KHDGHG�RII�WKH�FXUUHQW�GLVSXWH���(YHQ�ZLWKRXW�WKHVH�FKDQJHV��KRZHYHU��WKH�
5HIUDLQ�2EOLJDWLRQ�LQ�SUHVHQW�IRUP�FOHDUO\�ZDLYHV�WKH�3HWLWLRQHUV¶�DSSUDLVDO�ULJKWV�ZLWK�UHVSHFW�WR�
WKH����� PHUJHU�
�� 2SHQLQJ�%U� ������
�� ,G���7KH�3HWLWLRQHUV�DOVR�VHHP�WR�DUJXH�WKDW�SRVW�PHUJHU�$XWKHQWL[²DORQJ�ZLWK�DOO�RI�WKH�RWKHU�
SDUWLHV� WR� WKH� 6WRFNKROGHUV� $JUHHPHQW²FDQQRW� HQIRUFH� WKH� 5HIUDLQ� 2EOLJDWLRQ� EHFDXVH� WKDW�
REOLJDWLRQ�ZDV�H[WLQJXLVKHG�ZKHQ�WKH����� PHUJHU�FORVHG���6HH��H�J���LG���7KH�&RXUW�UHMHFWV�WKLV�
DUJXPHQW�IRU�WKH�UHDVRQV�SURYLGHG�DERYH�



��

7KLV� DUJXPHQW�PLVVHV� WKH�PDUN� IRU� VHYHUDO� UHDVRQV�� � )LUVW�� LW� LV� D� IXQGDPHQWDO�

SULQFLSOH�RI�'HODZDUH�ODZ�WKDW�D�FRUSRUDWLRQ�LV�DQ�HQWLW\��FDSDEOH�RI�IRUPLQJ�D�FRQWUDFW���

ZLWK�DQ�LGHQWLW\�VHSDUDWH IURP�LWV�VWRFNKROGHUV��� 7KXV��WKH�FKDQJH�LQ�FRQWURO�GLG�QRW�DOWHU�

$XWKHQWL[¶V�VWDWXV�DV�D�SDUW\�WR�WKH�6WRFNKROGHUV�$JUHHPHQW���

%HFDXVH�$XWKHQWL[�LV�D�SDUW\�WR�WKH�6WRFNKROGHUV�$JUHHPHQW��LW�QHHG�QRW�UHO\�RQ�LWV�

VWDWXV�DV�DQ�LQWHQGHG�EHQHILFLDU\�WR�HQIRUFH�WKH�DJUHHPHQW��� 1RQHWKHOHVV��LI�DQ\RQH�LV�DQ�

LQWHQGHG�EHQHILFLDU\�RI�WKH�5HIUDLQ�2EOLJDWLRQ�LW�LV�$XWKHQWL[���7KH�³VXUYLYLQJ�RU�UHVXOWLQJ�

FRUSRUDWLRQ´�LV�WKH�UHVSRQGHQW�LQ�DQ�DSSUDLVDO�SURFHHGLQJ�WKDW�ZRXOG EH�OLDEOH�IRU�SD\LQJ�WKH�

SHWLWLRQHU�IDLU�YDOXH�IRU�LWV�FDQFHOOHG�VWRFN��� 7KXV��WKH�SDUWLHV�PXVW�KDYH�UHFRJQL]HG�ZKHQ�

WKH\� IRUPHG� WKH� 6WRFNKROGHUV�$JUHHPHQW� WKDW� WKH�5HIUDLQ�2EOLJDWLRQ�ZDV� LQWHQGHG� WR�

EHQHILW� $XWKHQWL[²RU� WKH� ³UHVXOWLQJ� FRUSRUDWLRQ´� XQGHU� GLIIHUHQW� FLUFXPVWDQFHV²E\�

SURYLGLQJ�D�GHIHQVH�WR�DQ�DSSUDLVDO�SHWLWLRQ���$FFRUGLQJO\��$XWKHQWL[�FRXOG�UHO\�RQ�LWV�VWDWXV�

�� 6HH��H�J�����'HO��&��� ���������³(YHU\�FRUSRUDWLRQ�FUHDWHG�XQGHU� WKLV�FKDSWHU�VKDOO�KDYH� WKH�
SRZHU�WR�� � � �����0DNH�FRQWUDFWV�� � � �´��
�� 6HH�� H�J��� &DUJLOO�� ,QF�� Y�� -:+ 6SHFLDO� &LUFXPVWDQFH� //&�� ��� $��G ������ ����� �'HO��
&K� ������ �³(YHQ� WKRXJK� HYHU\� VWRFNKROGHU� RI� D� FRUSRUDWLRQ� PD\� FKDQJH�� WKH� FRUSRUDWLRQ�
PDLQWDLQV�LWV�RZQ�LGHQWLW\�LQ�SHUSHWXLW\��EHFDXVH�LW�LV�D�VHSDUDWH�DQG�GLVWLQFW�OHJDO�HQWLW\�IURP�LWV�
VKDUHKROGHUV�´��ILUVW�FLWLQJ���'HO��&� ������E������DQG�WKHQ�FLWLQJ�2U]HFN�Y��(QJOHKDUW������$��G�
����������'HO� ��������
�� 1$)�+OGJV���//&�Y��/L�	�)XQJ� �7UDGLQJ��/WG��� ��� $��G ������������ �'HO� ������ �³,W� LV� D�
IXQGDPHQWDO�SULQFLSOH�RI�FRQWUDFW�ODZ�WKDW� WKH�SDUWLHV WR�D�FRQWUDFW�DUH�ERXQG�E\�LWV�WHUPV�DQG�
KDYH� D� FRUUHVSRQGLQJ� ULJKW� WR� HQIRUFH� WKHP�´� �HPSKDVLV� DGGHG�� �FLWDWLRQV� RPLWWHG��� FI��
5HVWDWHPHQW��6HFRQG��RI�&RQWUDFWV�� �����$P��/��,QVW� �������³8QOHVV�RWKHUZLVH�DJUHHG�EHWZHHQ�
SURPLVRU�DQG�SURPLVHH��D�EHQHILFLDU\�RI�D�SURPLVH�LV�DQ�LQWHQGHG�EHQHILFLDU\�LI�UHFRJQLWLRQ�RI�D�
ULJKW�WR�SHUIRUPDQFH�LQ�WKH�EHQHILFLDU\�LV�DSSURSULDWH�WR�HIIHFWXDWH�WKH�LQWHQWLRQ�RI�WKH�SDUWLHV�DQG�
� � � WKH�FLUFXPVWDQFHV�LQGLFDWH�WKDW�WKH�SURPLVH�LQWHQGV�WR�JLYH�WKH�EHQHILFLDU\�WKH�EHQHILW�RI�WKH�
SURPLVHG�SHUIRUPDQFH�´��
�� 6HH���'HO� &��� ����L��



��

DV�DQ�LQWHQGHG�EHQHILFLDU\�RI�WKH�5HIUDLQ�2EOLJDWLRQ�WR�HQIRUFH�WKH�6WRFNKROGHUV�$JUHHPHQW��

WKRXJK�$XWKHQWL[�QHHG�QRW�GR�VR�EHFDXVH�LW�ZDV�D�SDUW\�WR�WKH�FRQWUDFW�

%� 1HLWKHU� 6WDWXWRU\� /DZ� 1RU� 3XEOLF� 3ROLF\� 3URKLELWV�$XWKHQWL[� IURP�
(QIRUFLQJ�WKH�5HIUDLQ�2EOLJDWLRQ�$JDLQVW�WKH�3HWLWLRQHUV

7KH�3HWLWLRQHUV�DUJXH�WKDW��HYHQ�LI�WKH\�DJUHHG�WR�D�FOHDU�ZDLYHU�RI�DSSUDLVDO�ULJKWV��

WKUHH�SURYLVLRQV�RI� WKH�'*&/ SUHYHQW�$XWKHQWL[�IURP�HQIRUFLQJ� WKH�ZDLYHU�� �)LUVW�� WKH�

3HWLWLRQHUV�DUJXH�WKDW�WKH�5HIUDLQ�2EOLJDWLRQ�LV�D�VWRFN�UHVWULFWLRQ�WKDW�KDG�WR�EH�LQFOXGHG�LQ�

WKH� FRUSRUDWLRQ¶V� FKDUWHU� XQGHU� 6HFWLRQ ����D���� 6HFRQG�� WKH� 3HWLWLRQHUV� DUJXH� WKDW�

6HFWLRQ ����SURKLELWV�VWRFNKROGHUV�IURP�DJUHHLQJ�WR�DQ�H[�DQWH�ZDLYHU�RI�WKHLU�DSSUDLVDO�

ULJKWV� XQGHU� D� VWRFNKROGHUV� DJUHHPHQW��� 7KLUG�� WKH� 3HWLWLRQHUV� DUJXH� WKDW� 6HFWLRQ ����

SURKLELWV�'HODZDUH�FRUSRUDWLRQV�IURP�HQIRUFLQJ�D�VWRFNKROGHUV�DJUHHPHQW�ZLWK�WKHLU RZQ�

VWRFNKROGHUV��� 7KH�&RXUW�DGGUHVVHV�HDFK�LVVXH�EHORZ�

�� 3ULQFLSOHV�RI�VWDWXWRU\�LQWHUSUHWDWLRQ

7KH�SULQFLSOHV�RI�VWDWXWRU\�LQWHUSUHWDWLRQ�DUH�ZHOO�VHWWOHG���³6WDWXWRU\�LQWHUSUHWDWLRQ�LV�

D�TXHVWLRQ�RI�ODZ��ZKLFK�ZH�UHYLHZ�GH�QRYR�´�� ³7KH�µPRVW�LPSRUWDQW�FRQVLGHUDWLRQ�IRU�D�

FRXUW�LQ�LQWHUSUHWLQJ�D�VWDWXWH�LV�>WKH�ODQJXDJH@�WKH�*HQHUDO�$VVHPEO\�XVHG�LQ�ZULWLQJ�>WKH�

VWDWXWH@�¶´��� 7KH�ILUVW�VWHS�LQ�WKLV�DQDO\VLV�LV�WR�³GHWHUPLQH�ZKHWKHU�RU�QRW�WKH�VWDWXWH�LV�

�� 2SHQLQJ�%U� ������
�� ,G��DW�������
�� ,G��DW�������
�� 6DO]EHUJ�Y��6FLDEDFXFFKL����� $��G ����������'HO� �������FLWLQJ�&RUYHO�&RUS��Y��+RPHODQG�
,QV��&R��RI�1�<�������$��G�����������'HO���������
��� ,G�� DW� ���� �TXRWLQJ�%RLOHUPDNHUV� /RF� ��� 5HW� )XQG� Y�� &KHYURQ &RUS��� �� $��G ����� ����
�'HO� &K� �������



��

DPELJXRXV�́ ��� ³>$@�VWDWXWH�LV�DPELJXRXV�RQO\�LI�LW�LV�UHDVRQDEO\�VXVFHSWLEOH�WR�GLIIHUHQW�

LQWHUSUHWDWLRQV��RU�µLI�D�OLWHUDO�UHDGLQJ�RI�WKH�VWDWXWH�ZRXOG�OHDG�WR�DQ�XQUHDVRQDEOH�RU�DEVXUG�

UHVXOW�QRW�FRQWHPSODWHG�E\�WKH�OHJLVODWXUH�¶´��� ³7KH�IDFW�WKDW�WKH�SDUWLHV�GLVDJUHH�DERXW�WKH�

PHDQLQJ�RI�WKH�VWDWXWH�GRHV�QRW�FUHDWH�DPELJXLW\�´��� ³,I�WKH�VWDWXWH�LV�IRXQG�WR�EH�FOHDU�DQG�

XQDPELJXRXV��WKHQ�WKH�SODLQ�PHDQLQJ�RI�WKH�VWDWXWRU\�ODQJXDJH�FRQWUROV�´��� 2Q�WKH�RWKHU�

KDQG��LI�WKH�VWDWXWH�LV�DPELJXRXV�LW�ZLOO�EH�FRQVWUXHG�³µLQ�D�ZD\�WKDW�ZLOO�SURPRWH�LWV�DSSDUHQW�

SXUSRVH�DQG�KDUPRQL]H�>LW@�ZLWK�RWKHU�VWDWXWHV¶�ZLWKLQ�WKH�VWDWXWRU\�VFKHPH�́ ���

�� 7KH�5HIUDLQ�2EOLJDWLRQ� LV�QRW�D� VWRFN�UHVWULFWLRQ� WKDW�PXVW�EH�
LQFOXGHG�LQ�WKH�FHUWLILFDWH�RI�LQFRUSRUDWLRQ

$W� WKH� WLPH� RI� DGRSWLRQ�� WKH� 6WRFNKROGHUV� $JUHHPHQW�� LQFOXGLQJ� WKH� 5HIUDLQ�

2EOLJDWLRQ��ERXQG�DOO�RI�$XWKHQWL[¶V VWRFNKROGHUV�DQG�FRQWDLQHG�D�FODXVH�SXUSRUWLQJ�WR�ELQG�

WKHLU�VXFFHVVRUV��DVVLJQV��DQG�WUDQVIHUHHV���� 7KH�3HWLWLRQHUV�DUJXH�WKDW�EHFDXVH�WKH�5HIUDLQ�

2EOLJDWLRQ�DSSOLHG�WR�DOO�RI�WKH�RXWVWDQGLQJ�VWRFN�LQ�$XWKHQWL[��LW�ZDV�D�³OLPLWDWLRQ>@�RU�

UHVWULFWLRQ>@´�RQ�D�FODVV�RU�VHULHV�RI�VWRFN�WKDW��XQGHU�'*&/�6HFWLRQ ����D���³VKDOO�EH�VWDWHG�

��� ,QV��&RPP¶U RI�'HO�� Y�� 6XQ�/LIH� ,QV� &R� RI�&DQ�� �8�6������ $��G ������ �'HO� ������ �FLWLQJ�
&KDVH�$OH[D��//&�Y��.HQW�&QW\��/HY\�&W�������$��G�������������'HO� �������
��� ,G���ILUVW�FLWLQJ�&KDVH�$OH[D����� $��G DW�������DQG�WKHQ�TXRWLQJ�'LU� RI��5HY� Y� &$1 +OGJV���
,QF������ $��G �������� �'HO� �������
��� ,G���TXRWLQJ�&KDVH�$OH[D����� $��G DW ������
��� ,G���FLWLQJ�'LU��RI�5HY������ $��G DW�������VHH�DOVR�6DO]EHUJ����� $��G DW������³7KH�FRXUW�PXVW�
µJLYH� WKH� VWDWXWRU\�ZRUGV� WKHLU� FRPPRQO\� XQGHUVWRRG�PHDQLQJV�¶´� �TXRWLQJ�.RIURQ� Y�� $PRFR�
&KHPV��&RUS�������$��G�����������'HO����������
��� 6XQ�/LIH�,QV����� $��G DW�����TXRWLQJ�(OLDVRQ�Y��(QJOHKDUW������$��G�����������'HO� �������
��� 6HH��H�J���0DQWL ,������ :/ ���������DW�� �³+HUH��WKH�FRUSRUDWLRQ�GHWHUPLQHG�LW�ZDV�LQ�WKH�
FRUSRUDWH� LQWHUHVW� WR� HQWLFH� LQYHVWPHQW�� � ,W�� DQG� LWV� VWRFNKROGHUV� LQGLYLGXDOO\�� DOO� HQWHUHG� DQ�
DJUHHPHQW�ZLWK�WKH�&DUO\OH�*URXS�WKDW�ZDV�SUHVXPDEO\�WR�WKH�EHQHILW�RI�DOO�SDUWLHV�´��HPSKDVLV�
DGGHG���



��

DQG�H[SUHVVHG�LQ�>WKH�FRUSRUDWLRQ¶V@�FHUWLILFDWH�RI�LQFRUSRUDWLRQ´�RU�LQ�WKH�DXWKRUL]LQJ�ERDUG�

UHVROXWLRQV���1RWLQJ�WKDW�WKH�5HIUDLQ�2EOLJDWLRQ�ZDV�QRW�VR�GLVFORVHG��WKH�3HWLWLRQHUV�FODLP�

WKDW�WKH�5HIUDLQ�2EOLJDWLRQ�LV�XQHQIRUFHDEOH�EHFDXVH�LW�GRHV�QRW�FRPSO\�ZLWK�WKH�GLVFORVXUH�

UHTXLUHPHQWV�RI�6HFWLRQ ����D����� 7KH�3HWLWLRQHUV�DOVR�DUJXH�WKDW�DOORZLQJ�$XWKHQWL[�WR�

HQIRUFH� WKH� 5HIUDLQ� 2EOLJDWLRQ� ZRXOG� UHQGHU� 6HFWLRQ ����D�� D� QXOOLW\� EHFDXVH� VWRFN�

UHVWULFWLRQV�ZLOO�JHQHUDOO\�EH�FRGLILHG�LQ�D�ZULWWHQ�DJUHHPHQW�DQG�WKHUHIRUH�ZRXOG�QRW�QHHG�

WR�EH�GLVFORVHG�LQ�WKH�FKDUWHU�RU�TXDOLI\LQJ�ERDUG�UHVROXWLRQ����

$V� WKH�&RXUW� RI� &KDQFHU\� SURSHUO\� KHOG�� WKH� 5HIUDLQ�2EOLJDWLRQ� LV� QRW� D� VWRFN

UHVWULFWLRQ� EHFDXVH� WKH� 6WRFNKROGHUV�$JUHHPHQW� LPSRVHG� SHUVRQDO� REOLJDWLRQV� RQ� WKH�

VWRFNKROGHUV�UDWKHU�WKDQ�HQFXPEUDQFHV�RQ�WKH�SURSHUW\�ULJKWV�WKDW�UXQ�ZLWK�WKH�VWRFN���³7KH�

SDUWLHV��LQFOXGLQJ�WKH�&RPSDQ\��GLG�QRW�WUDQVIRUP�WKH�3HWLWLRQHUV¶�VKDUHV�RI�VWRFN�LQWR�D�QHZ�

UHVWULFWHG�FODVV�YLD�WKH�6>WRFNKROGHUV@�$>JUHHPHQW@��LQVWHDG��LQGLYLGXDO�VWRFNKROGHUV�WRRN�RQ�

FRQWUDFWXDO� UHVSRQVLELOLWLHV� LQ� UHWXUQ� IRU� FRQVLGHUDWLRQ�́ ��� 6WDWHG� GLIIHUHQWO\�� WKH�

6WRFNKROGHUV�$JUHHPHQW�³GLG�QRW�UHVWULFW�WKH�DSSUDLVDO�ULJKWV�RI�WKH�FODVVHV�RI�VWRFN�KHOG�E\�

WKH�3HWLWLRQHUV��LQVWHDG��WKH�3HWLWLRQHUV��E\�HQWHULQJ�WKH�6>WRFNKROGHUV@�$>JUHHPHQW@��DJUHHG�

��� 2SHQLQJ�%U� DW�����FLWLQJ�(OOLQJZRRG�Y��:ROI¶V�+HDG�2LO�5HILQLQJ�&R����� $��G ����������'HO�
&K� �������
��� ,G��DW�����³,I�VSHFLDO�ULJKWV�RU�OLPLWDWLRQV�� � � UHODWHG�WR�VWRFN�DUH�QRW�VHW�IRUWK�LQ�WKH�FKDUWHU�
� � � FDQ�QRQHWKHOHVV�EH�HQIRUFHG � � � DV�ORQJ�DV�WKH\�DUH�LQ�D�VHSDUDWH�DJUHHPHQW��WKHUH�FRXOG�QHYHU�
EH� D�YLRODWLRQ�RI�6HFWLRQ ����D��EHFDXVH� VXFK� ULJKWV�RU� OLPLWDWLRQV�ZLOO� DOZD\V�EH� VHW� IRUWK� LQ�
ZULWLQJ�VRPHZKHUH�� � � �´��
��� 0DQWL�,������ :/ ���������DW���



��

WR�IRUEHDU�IURP�H[HUFLVLQJ�WKDW�ULJKW�́ ��� 7KXV��³HQIRUFLQJ�WKH�6>WRFNKROGHUV@�$>JUHHPHQW@�

LV�QRW�WKH�HTXLYDOHQW�RI�LPSRVLQJ�OLPLWDWLRQV�RQ�D�FODVV�RI�VWRFN�XQGHU 6HFWLRQ�����D��́ ���

$GGLWLRQDOO\�� HQIRUFLQJ� WKH� 5HIUDLQ� 2EOLJDWLRQ� DJDLQVW� WKH� 3HWLWLRQHUV� GRHV� QRW�

LPSOLFDWH�WKH�QRWLFH�JLYLQJ�SXEOLF�SROLF\�FRQFHUQ�DQLPDWLQJ�6HFWLRQ ����D����7KLV�LV�QRW�D�

FDVH�ZKHUH�D�FRUSRUDWLRQ�VHHNV�WR�HQIRUFH�WKH�5HIUDLQ�2EOLJDWLRQ�DJDLQVW�D�SDUW\�WKDW�GLG�QRW�

VLJQ� WKH� 6WRFNKROGHUV�$JUHHPHQW�� �$XWKHQWL[� LV� RQO\� VHHNLQJ� WR� HQIRUFH� WKH� 5HIUDLQ�

2EOLJDWLRQ� DJDLQVW� VRSKLVWLFDWHG� SDUWLHV� WKDW� QHJRWLDWHG� DQG� VLJQHG� WKH� 6WRFNKROGHUV�

$JUHHPHQW���7KH�3HWLWLRQHUV�FDQ�KDUGO\�FRPSODLQ�DERXW�D�ODFN�RI�QRWLFH�JLYHQ�WKH�IDFWV�LQ�

WKLV�FDVH���$QG�ZKLOH�WKH�FODXVH�SXUSRUWLQJ�WR�ELQG�VXFFHVVRUV��DVVLJQV��DQG�WUDQVIHUHHV�PD\�

EH� XQHQIRUFHDEOH���� WKH� 6WRFNKROGHUV� $JUHHPHQW� KDV� D� VHYHUDELOLW\� FODXVH���� DQG�

$XWKHQWL[�LV�QRW�DWWHPSWLQJ�WR�HQIRUFH�WKH�5HIUDLQ�2EOLJDWLRQ�DJDLQVW�DQ\�VWRFNKROGHUV�WKDW�

GLG�QRW�VLJQ�WKH�6WRFNKROGHUV�$JUHHPHQW�LQ�H[FKDQJH�IRU�FRQVLGHUDWLRQ�

)XUWKHU��WKH�3HWLWLRQHUV¶�LQWHUSUHWDWLRQ�RI�6HFWLRQ ����D��OHDGV�WR�WKH�FRQFOXVLRQ�WKDW�

DQ\� SHUIRUPDQFH� GXWLHV� LPSRVHG� XQGHU� D� VWRFNKROGHUV� DJUHHPHQW� ELQGLQJ� DOO� RI� D�

��� ,G�
��� ,G�
��� -�$� ����DW�� ���E���³6XFFHVVRUV��$VVLJQV��DQG�7UDQVIHUHHV� 7KLV�$JUHHPHQW�VKDOO�EH�ELQGLQJ�
XSRQ� DQG� LQXUH� WR� WKH� EHQHILW� RI� WKH� 3DUWLHV� DQG� WKHLU� UHVSHFWLYH� OHJDO� UHSUHVHQWDWLYHV�� KHLUV��
OHJDWHHV��VXFFHVVRUV�DQG�DVVLJQV�DQG�DQ\�RWKHU WUDQVIHUHH�DQG�VKDOO�DOVR�DSSO\�WR�DQ\�VHFXULWLHV�
DFTXLUHG�E\�D�+ROGHU�DIWHU�WKH�GDWH�KHUHRI�´��
��� -�$� ����DW�� ���M���³6HYHUDELOLW\� ,Q�WKH�HYHQW�WKDW�DQ\�RQH�RU�PRUH�RI�WKH�SURYLVLRQV�FRQWDLQHG�
KHUHLQ��RU�WKH�DSSOLFDWLRQ�WKHUHRI�LQ�DQ\�FLUFXPVWDQFH��LV�KHOG�LQYDOLG��LOOHJDO�RU�XQHQIRUFHDEOH�LQ�
DQ\�UHVSHFW�IRU�DQ\�UHDVRQ��WKH�YDOLGLW\��OHJDOLW\�DQG�HQIRUFHDELOLW\�RI�DQ\�VXFK�SURYLVLRQ LQ�HYHU\�
RWKHU�UHVSHFW�DQG�RI�WKH�UHPDLQLQJ�SURYLVLRQV�FRQWDLQHG�KHUHLQ�VKDOO�QRW�EH�LQ�DQ\�ZD\�LPSDLUHG�
WKHUHE\�´��



��

FRUSRUDWLRQ¶V�VWRFNKROGHUV�LV�D�VWRFN�UHVWULFWLRQ��SURYLGHG�WKDW�VXFK�SHUIRUPDQFH�REOLJDWLRQV�

SODFH�D�EXUGHQ�RQ�WKH�ULJKWV�WKDW�FRPH�ZLWK�RZQLQJ�VWRFN���7KLV�UHVXOW�LV�LQFRQVLVWHQW�ZLWK�

WKH� ODQJXDJH� RI 6HFWLRQ ����D��� ZKLFK� DXWKRUL]HV� ³>R@QH� VWRFNKROGHU� RU� � RU� PRUH�

VWRFNKROGHUV´�WR�IRUP�D�VWRFNKROGHUV�DJUHHPHQW�DQG�GRHV�QRW�LPSRVH�DQ\�OLPLWDWLRQV�RQ�WKH�

QXPEHU� RU� SHUFHQWDJH� RI� D� FRUSRUDWLRQ¶V� VWRFNKROGHUV� WKDW� FDQ� IRUP� D� VWRFNKROGHUV�

DJUHHPHQW���� *LYHQ�'HODZDUH¶V�SXEOLF�SROLF\�IDYRULQJ�SULYDWH�RUGHULQJ���� WKH�&RXUW�LV�

XQZLOOLQJ�WR�DGG�D�WRWDO�SHUFHQWDJH�RI�VWRFNKROGHUV�OLPLWDWLRQ�WR�6HFWLRQ ����ZKHUH�QRQH�

H[LVWV���$FFRUGLQJO\��WKH�&RXUW�UHMHFWV�WKH�3HWLWLRQHUV¶�DUJXPHQW�WKDW�DQ\�SHUIRUPDQFH�GXW\�

LPSRVHG�XQGHU�D�ELODWHUDO�DJUHHPHQW�ELQGLQJ�DOO�RI�D�FRUSRUDWLRQ¶V�VWRFNKROGHUV�LV�D�VWRFN�

UHVWULFWLRQ�

)LQDOO\��DOORZLQJ�$XWKHQWL[�WR�HQIRUFH�WKH�5HIUDLQ�2EOLJDWLRQ�DJDLQVW�WKH�3HWLWLRQHUV�

GRHV� QRW� UHQGHU� 6HFWLRQ ����D�� D� QXOOLW\�� �$� FRUSRUDWLRQ�PXVW� VWLOO�PDNH WKH� QHFHVVDU\�

GLVFORVXUHV� LQ� RUGHU� WR� LVVXH� VWRFN� ZLWK� UHVWULFWLRQV���� $QG� KROGLQJ� WKDW� WKH� 5HIUDLQ�

2EOLJDWLRQ�LV�QRW�D�VWRFN�UHVWULFWLRQ�GRHV�QRW�PHDQ�WKDW�FRUSRUDWLRQV�FDQ�XVH�VWRFNKROGHUV�

DJUHHPHQWV� WR� FLUFXPYHQW� WKH� UHTXLUHPHQWV� DSSOLFDEOH� WR� DQ� DFWXDO� VWRFN� UHVWULFWLRQ���

$FFRUGLQJO\��WKLV�&RXUW�DIILUPV�WKH�&RXUW�RI�&KDQFHU\¶V�KROGLQJ�WKDW�WKH�5HIUDLQ�2EOLJDWLRQ�

��� �HPSKDVLV�DGGHG��
��� 6HH��H�J���6DO]EHUJ����� $��G DW ����
��� 7R�DYRLG�DQ\�GRXEW��WKH�&RXUW�GRHV�QRW�KROG�WKDW�D�'HODZDUH�FRUSRUDWLRQ�FDQ�LVVXH�VWRFN�WKDW�
ODFNV�DSSUDLVDO�ULJKWV���5DWKHU��WKH�&RXUW�KROGV�PRUH�QDUURZO\�WKDW�WKH�5HIUDLQ�2EOLJDWLRQ�LV�QRW�D�
VWRFN�UHVWULFWLRQ�EHFDXVH�LW�LPSRVHG�SHUVRQDO�REOLJDWLRQV�RQ�WKH�3HWLWLRQHUV�
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LV� QRW� D� VWRFN� UHVWULFWLRQ� WKDW� KDG� WR� EH� GLVFORVHG� LQ� WKH� FRUSRUDWLRQ¶V� FKDUWHU� RU� WKH�

DXWKRUL]LQJ�ERDUG�UHVROXWLRQV�XQGHU�6HFWLRQ ����D��

�� 6RSKLVWLFDWHG�DQG�LQIRUPHG�VWRFNKROGHUV�FDQ�YROXQWDULO\�DJUHH�WR�
ZDLYH� WKHLU� DSSUDLVDO� ULJKWV� LQ� H[FKDQJH� IRU� YDOXDEOH�
FRQVLGHUDWLRQ

6HFWLRQ ����D��RI�WKH�'*&/SURYLGHV�WKDW�³>D@Q\�VWRFNKROGHU�RI�D�FRUSRUDWLRQ�RI�WKLV�

6WDWH´�WKDW�PHHWV�WKH�SUHGLFDWH�UHTXLUHPHQWV�IRU�ILOLQJ�DQ�DSSUDLVDO�SHWLWLRQ�³VKDOO�EH�HQWLWOHG�

WR�DQ�DSSUDLVDO�E\�WKH�&RXUW�RI�&KDQFHU\�RI�WKH�IDLU�YDOXH�RI�WKH�VWRFNKROGHU¶V�VKDUHV�RI�

VWRFN�´��� 7KH� 3HWLWLRQHUV� DUJXH� WKDW� EHFDXVH� WKH� *HQHUDO�$VVHPEO\� XVHG� WKH� ZRUG�

³VKDOO�´��� FRPPRQ�VWRFNKROGHUV�KDYH�D�PDQGDWRU\�ULJKW�WR�VHHN�D�MXGLFLDO�DSSUDLVDO�WKDW�

FDQQRW�EH�DEURJDWHG�LQ�D�FRUSRUDWH�FKDUWHU���� 7KH�3HWLWLRQHUV�QRWH�WKDW�³ZKHQ�HYDOXDWLQJ�

FRUSRUDWH�DFWLRQ�IRU�OHJDO�FRPSOLDQFH��D�FRXUW�H[DPLQHV�ZKHWKHU�WKH�DFWLRQ�FRQWUDYHQHV�WKH�

KLHUDUFKLFDO�FRPSRQHQWV�RI�WKH�HQWLW\�VSHFLILF�FRUSRUDWH�FRQWUDFW�´�ZKLFK�LQFOXGHV�IURP�WRS�

WR�ERWWRP��³�L��WKH�>'*&/@���LL��WKH�FRUSRUDWLRQ¶V�FKDUWHU���LLL��LWV�E\ODZV��DQG��LY��RWKHU�

HQWLW\�VSHFLILF�FRQWUDFWXDO�DJUHHPHQWV��VXFK�DV�������D�VWRFNKROGHU�DJUHHPHQW�´��� %HFDXVH�

WKH� FKDUWHU� LV� KLJKHU� XS� LQ� WKH� FRUSRUDWH� KLHUDUFK\� WKDQ� D� VWRFNKROGHUV� DJUHHPHQW�� WKH�

3HWLWLRQHUV�FRQFOXGH�WKDW�$XWKHQWL[�FDQQRW�XVH�WKH�6WRFNKROGHUV�$JUHHPHQW�WR�LPSRVH�D�

��� �HPSKDVLV�DGGHG��
��� ��'HO�&��� ����D��
��� 2SHQLQJ�%U� ������
��� 2SHQLQJ�%U���������TXRWLQJ�4XDGUDQW�6WUXFWXUHG�3URG��&R���/WG��Y��9HUWLQ������ :/ ���������
DW�� �'HO� &K� 2FW� ����������
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OLPLWDWLRQ�WKDW�FRXOG�QRW�EH�LQFOXGHG�LQ�WKH�FRUSRUDWLRQ¶V�FKDUWHU���� 7KH�3HWLWLRQHUV�DOVR�

ZDUQ�WKDW�DOORZLQJ�$XWKHQWL[�WR�HQIRUFH�WKH�5HIUDLQ�2EOLJDWLRQ�ZLOO�LQYLWH�FRUSRUDWLRQV�WR�

XVH�VWRFNKROGHUV�DJUHHPHQWV�WR�DOWHU�RWKHU�PDQGDWRU\�SURYLVLRQV�RI�WKH�'*&/��XSVHWWLQJ�

WKH� KLHUDUFK\� RI� FRUSRUDWH� ODZ� DQG� EOXUULQJ� WKH� GLVWLQFWLRQV� EHWZHHQ� FRUSRUDWLRQV� DQG�

DOWHUQDWLYH�HQWLWLHV����

7KH�&RXUW¶V�GLVFXVVLRQ�RI�WKLV�LVVXH�LV�GLYLGHG�LQWR�WKUHH�SDUWV���7KH�ILUVW�SDUW�GLVFXVVHV�

KRZ�WKH�'*&/�UHIOHFWV�'HODZDUH¶V�SXEOLF�SROLF\�IDYRULQJ�SULYDWH�RUGHULQJ���7KH�VHFRQG�

SDUW� KROGV� WKDW� WKH� SODLQ� ODQJXDJH� RI� 6HFWLRQ ���� GRHV� QRW� SURKLELW� VWRFNKROGHUV� IURP�

DJUHHLQJ�WR�DQ�H[�DQWH�ZDLYHU�RI�WKHLU�DSSUDLVDO�ULJKWV���7KH�WKLUG�SDUW�KROGV�WKDW�WKH�SXEOLF�

SROLF\� FRQFHUQV� XQGHUO\LQJ� 6HFWLRQ ���� GR� QRW� SURKLELW� VRSKLVWLFDWHG� DQG� LQIRUPHG�

VWRFNKROGHUV� IURP� YROXQWDULO\� ZDLYLQJ� WKHLU� DSSUDLVDO� ULJKWV� LQ� H[FKDQJH� IRU� YDOXDEOH�

FRQVLGHUDWLRQ��

D� 7KH�'*&/ LV�D�EURDG�HQDEOLQJ�DFW�WKDW�DOORZV�LPPHQVH�
IUHHGRP�IRU�SULYDWH�RUGHULQJ

³$W�LWV�FRUH��WKH�>'*&/@�LV�D�EURDG�HQDEOLQJ�DFW´�WKDW�³DOORZV�LPPHQVH�IUHHGRP�IRU�

EXVLQHVVHV�WR�DGRSW�WKH�PRVW�DSSURSULDWH�WHUPV�IRU�WKH�RUJDQL]DWLRQ��ILQDQFH��DQG�JRYHUQDQFH�

RI�WKHLU�HQWHUSULVH´�³SURYLGHG�WKH�VWDWXWRU\�SDUDPHWHUV�DQG�MXGLFLDOO\�LPSRVHG�SULQFLSOHV�RI�

ILGXFLDU\�GXW\�DUH�KRQRUHG�´��� ³,Q�IDFW��µ'HODZDUH¶V�FRUSRUDWH�VWDWXWH�LV�ZLGHO\�UHJDUGHG�

��� ,G��DW�������
��� ,G��DW�������
��� 6DO]EHUJ�� ��� $��G DW ���� �DOWHUDWLRQ� LQ� RULJLQDO�� �LWDOLFV� DGGHG�� �ILUVW� TXRWLQJ�:LOOLDPV� Y��
*HLHU����� $��G ������������'HO� �������DQG�WKHQ�FLWLQJ�(GZDUG 3��:HOFK�	�5REHUW 6��6DXQGHUV��
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DV� WKH� PRVW� IOH[LEOH� LQ� WKH� QDWLRQ� EHFDXVH� LW� OHDYHV� SDUWLHV� WR� WKH� FRUSRUDWH� FRQWUDFW�

�PDQDJHUV�DQG�VWRFNKROGHUV��ZLWK�JUHDW�OHHZD\�WR�VWUXFWXUH�WKHLU�UHODWLRQVKLSV��VXEMHFW�WR�

UHODWLYHO\�ORRVH�VWDWXWRU\�FRQVWUDLQWV�DQG�WR�WKH�SROLFLQJ�RI�GLUHFWRU�PLVFRQGXFW� WKURXJK�

HTXLWDEOH�UHYLHZ�¶´���

7KLV�SXEOLF�SROLF\�IDYRULQJ�SULYDWH�RUGHULQJ�LV�UHIOHFWHG�LQ�6HFWLRQ ����E������ZKLFK�

DOORZV� D� FRUSRUDWH� FKDUWHU� WR� FRQWDLQ� YLUWXDOO\� DQ\� SURYLVLRQ� WKDW� LV� UHODWHG� WR� WKH�

FRUSRUDWLRQ¶V�JRYHUQDQFH�DQG�QRW�³FRQWUDU\�WR�WKH�ODZV�RI�WKLV�6WDWH´�

,Q�DGGLWLRQ�WR�WKH�PDWWHUV�UHTXLUHG�WR�EH�VHW�IRUWK�LQ�WKH�
FHUWLILFDWH�RI�LQFRUSRUDWLRQ�E\�VXEVHFWLRQ��D��RI�WKLV�VHFWLRQ��WKH�
FHUWLILFDWH�RI�LQFRUSRUDWLRQ�PD\�DOVR�FRQWDLQ DQ\�RU�DOO�RI�WKH�
IROORZLQJ�PDWWHUV������$Q\�SURYLVLRQ�IRU�WKH�PDQDJHPHQW�RI�
WKH� EXVLQHVV� DQG� IRU� WKH� FRQGXFW� RI� WKH� DIIDLUV� RI� WKH�
FRUSRUDWLRQ��DQG�DQ\�SURYLVLRQ�FUHDWLQJ��GHILQLQJ��OLPLWLQJ�DQG�
UHJXODWLQJ�WKH�SRZHUV�RI�WKH�FRUSRUDWLRQ��WKH�GLUHFWRUV��DQG�WKH�
VWRFNKROGHUV�� RU� DQ\� FODVV� RI� VWRFNKROGHUV� � � ��� LI� VXFK�
SURYLVLRQV�DUH�QRW�FRQWUDU\�WR�WKH�ODZV�RI�WKLV�6WDWH����

6HFWLRQ ����E��SURYLGHV�VLPLODUO\�EURDG�DXWKRUL]DWLRQ�IRU�E\ODZV�WKDW�DUH�³QRW�LQFRQVLVWHQW�

ZLWK�ODZ�RU�ZLWK�WKH�FHUWLILFDWH�RI�LQFRUSRUDWLRQ�´�DQG�ZKLFK�³UHODW>H@�WR�WKH�EXVLQHVV�RI�WKH�

FRUSRUDWLRQ��WKH�FRQGXFW�RI�LWV�DIIDLUV��DQG�LWV�ULJKWV�RU�SRZHUV�RU�WKH�ULJKWV�RU�SRZHUV�RI�LWV�

VWRFNKROGHUV��GLUHFWRUV��RIILFHUV��RU�HPSOR\HHV�´

)UHHGRP�DQG�,WV�/LPLWV�LQ�WKH�'HODZDUH�*HQHUDO�&RUSRUDWLRQ�/DZ���� 'HO��-� &RUS��/�����������
�����������
��� ,G�� �TXRWLQJ� -RQHV� $SSDUHO� *US��� ,QF�� Y�� 0D[ZHOO� 6KRH� &R��� ,QF��� ���� $��G� ����� ����
�'HO� &K� �������
��� �HPSKDVLV�DGGHG��
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$OWKRXJK� WKH� '*&/ LV� D� EURDG� DQG� HQDEOLQJ� VWDWXWH� ³>L@W� LV� QRW � � � EHUHIW� RI�

PDQGDWRU\�WHUPV�́ ��� )RU�H[DPSOH��³>W@KH�FHUWLILFDWH�RI�LQFRUSRUDWLRQ�PD\�QRW�FRQWDLQ�DQ\�

SURYLVLRQ�WKDW�ZRXOG�LPSRVH�OLDELOLW\�RQ�D�VWRFNKROGHU�IRU�WKH�DWWRUQH\V¶�IHHV�RU�H[SHQVHV�RI�

WKH�FRUSRUDWLRQ�RU�DQ\�RWKHU�SDUW\�LQ�FRQQHFWLRQ�ZLWK�DQ�LQWHUQDO�FRUSRUDWH�FODLP � � � �´���

6LPLODUO\��ZKLOH�D�FRUSRUDWH�FKDUWHU�PD\�LQFOXGH�³>D@�SURYLVLRQ�HOLPLQDWLQJ�RU�OLPLWLQJ�WKH�

SHUVRQDO�OLDELOLW\�RI�D�GLUHFWRU�WR�WKH�FRUSRUDWLRQ�RU�LWV�VWRFNKROGHUV�IRU�PRQHWDU\�GDPDJHV�

IRU�EUHDFK�RI�ILGXFLDU\�GXW\�DV�D�GLUHFWRU�́ �WKH�FKDUWHU�PD\�QRW�³HOLPLQDWH�RU�OLPLW�WKH�OLDELOLW\�

RI�D�GLUHFWRU´�IRU�EUHDFKHV�RI�WKH�GXW\�RI�OR\DOW\��DFWV�RI�EDG�IDLWK��RU�³DQ\�WUDQVDFWLRQ�IURP�

ZKLFK�WKH�GLUHFWRU�GHULYHG�DQ�LPSURSHU�SHUVRQDO�EHQHILW�´��� ,Q�DGGLWLRQ�WR�WKHVH�H[SUHVV�

SURKLELWLRQV��FRUSRUDWH�FKDUWHUV�DQG�E\ODZV�PD\�QRW�FRQWDLQ�SURYLVLRQV�WKDW�DUH�³FRQWUDU\ �́

WR���� RU�³LQFRQVLVWHQW´�ZLWK���� 'HODZDUH�ODZ�EHFDXVH�WKH\�³WUDQVJUHVV � � � D�SXEOLF�SROLF\�

VHWWOHG�E\�WKH�FRPPRQ�ODZ�RU�LPSOLFLW�LQ�WKH�*HQHUDO�&RUSRUDWLRQ�LWVHOI�´���

E� 6HFWLRQ�����GRHV�QRW�SURKLELW�VWRFNKROGHUV�IURP�DJUHHLQJ�
WR�DQ�H[�DQWH�ZDLYHU�RI�WKHLU�DSSUDLVDO�ULJKWV

7KH�3HWLWLRQHUV�DUJXH�WKDW�EHFDXVH�WKH�*HQHUDO�$VVHPEO\�SURYLGHG�WKDW�VWRFNKROGHUV�

³VKDOO´� KDYH� WKH� ULJKW� WR� GHPDQG� D� MXGLFLDO� DSSUDLVDO�� 6HFWLRQ ���� SURKLELWV� FRPPRQ�

��� ,Q�UH�$SSUDLVDO�RI�)RUG�+OGJV���,QF��3UHIHUUHG�6WRFN����� $��G ����������'HO� &K� ������
��� ��'HO��&���� ����I���VHH�DOVR�LG��� ����E���LPSRVLQJ�WKH�VDPH�UHVWULFWLRQ�RQ�E\ODZV��
��� ,G��� ����E�����
��� ,G��� ����E�����
��� ,G��� ����E��
��� 6DO]EHUJ�� ��� $��G DW ������� �TXRWLQJ 6WHUOLQJ� Y�� 0D\IORZHU� +RWHO�� ��� $��G� ����� ����
�'HO� ������� �FLWLQJ (GZDUG 3� :HOFK� 	� 5REHUW 6�� 6DXQGHUV�� )UHHGRP� DQG� ,WV� /LPLWV� LQ� WKH�
'HODZDUH�&RUSRUDWLRQ�/DZ�����'HO� -� &RUS� /� ��������������������VHH�DOVR�-RQHV�$SSDUHO�*US���
,QF��Y��0D[ZHOO�6KRH�&R������ $��G �������� �'HO� &K� �������VDPH��
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VWRFNKROGHUV�IURP�DJUHHLQJ�WR�DQ�H[�DQWH�ZDLYHU�RI�WKHLU�DSSUDLVDO�ULJKWV���� 7KH�&RXUW�

UHMHFWV�WKLV�DUJXPHQW���7KH�SODLQ�ODQJXDJH�RI�6HFWLRQ ����GRHV�QRW�SURKLELW�VWRFNKROGHUV�

IURP�DJUHHLQJ�WR�ZDLYH�WKHLU�DSSUDLVDO�ULJKWV�

7KH�*HQHUDO�$VVHPEO\¶V�XVH�RI�WKH�ZRUG�³VKDOO �́DSSHDUV�WR�JUDQW�VWRFNKROGHUV�D�

PDQGDWRU\� ULJKW� WR� VHHN� D� MXGLFLDO� DSSUDLVDO���� ³>:@KHQ� FRQVWUXLQJ� >D@� VWDWXWH�� µVKDOO¶�

JHQHUDOO\�VLJQDOV�>D@�PDQGDWRU\�UHTXLUHPHQW�ZKLOH�µPD\¶�LV�SHUPLVVLYH�´��� )XUWKHU��³>W@KH�

PDQGDWRU\�µVKDOO¶�� � � QRUPDOO\�FUHDWHV�DQ�REOLJDWLRQ�LPSHUYLRXV�WR�MXGLFLDO�GLVFUHWLRQ�́ ���

1RQHWKHOHVV��WKH�XVH�RI�³VKDOO �́GRHV�QRW�HQG�RXU�DQDO\VLV�EHFDXVH�SDUWLHV�FDQ�DJUHH�WR�ZDLYH�

PDQGDWRU\�ULJKWV���)RU�H[DPSOH��LQ�*UDKDP�Y��6WDWH�)DUP�0XWXDO�$XWRPRELOH�,QVXUDQFH�

&R���SROLF\KROGHUV�DUJXHG�WKDW�DQ�LQVXUDQFH�FRPSDQ\�FRXOG�QRW�HQIRUFH�DQ�DUELWUDWLRQ�FODXVH�

EHFDXVH�$UWLFOH ���6HFWLRQ ��RI�WKH�'HODZDUH�&RQVWLWXWLRQ�SURYLGHV�WKDW�³>W@ULDO�E\�MXU\�VKDOO�

EH�DV�KHUHWRIRUH´�DQG�WKHUHIRUH�FUHDWHV�D�PDQGDWRU\�ULJKW�WKDW�FDQQRW�EH�ZDLYHG���� 7KH�

&RXUW�UHMHFWHG�WKLV�DUJXPHQW�DQG�KHOG�WKDW�WKH�ULJKW�WR�D�MXU\�WULDO�³LV�QRW�DEVROXWH´�DQG�FDQ�

EH�³ZDLYH>G@�LI�WKH�SDUWLHV�VR�LQWHQG�´��� 6LPLODUO\��LQ�%DLR�Y��&RPPHUFLDO�8QLRQ�,QVXUDQFH�

&R���WKH�&RXUW�KHOG�WKDW�D�SDUW\�FRXOG�ZDLYH�LWV�VWDWXWRU\�ULJKW�WR�VXEURJDWLRQ��H[SODLQLQJ�WKDW�

³RXU�OHJDO�V\VWHP�SHUPLWV�RQH�WR�ZDLYH�HYHQ�D�FRQVWLWXWLRQDO�ULJKW�DQG��>D@�IRUWLRUL��RQH�PD\�

��� 2SHQLQJ�%U� ������
��� 6HH���'HO��&��� ����D���
��� *0*�&DS��,QYV���//&�Y��$WKHQLDQ�9HQWXUH�3¶UV�,���� $��G ���������Q�����'HO� �������FLWLQJ�
0LOOHU�Y��6SLFHU����� $��G ��������'HO� �������³7KH�XVH�RI�WKH�YHUE�µVKDOO¶ LQ�OHJLVODWLRQ�JHQHUDOO\�
FRQQRWHV�D�PDQGDWRU\�UHTXLUHPHQW�ZKLOH�WKH�YHUE�µPD\¶ LV�GHHPHG�SHUPLVVLYH�´��
��� $UQROG�Y��6WDWH���� $��G ������������'HO� ������
��� ��� $��G �������������'HO� �������TXRWLQJ 'HO��&RQVW� DUW� ���� ���HPSKDVLV�DGGHG���
��� ,G��DW�������
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ZDLYH�D�VWDWXWRU\�ULJKW�́ ��� 7KXV��JUDQWLQJ�VWRFNKROGHUV�D�PDQGDWRU\�ULJKW�WR�VHHN�D�MXGLFLDO�

DSSUDLVDO�GRHV�QRW�SURKLELW�VWRFNKROGHUV�IURP�DOLHQDWLQJ�WKDW�HQWLWOHPHQW�LQ�H[FKDQJH�IRU�

YDOXDEOH�FRQVLGHUDWLRQ����

)XUWKHU��WKH�*HQHUDO�$VVHPEO\�NQRZV�KRZ�WR�GUDIW�ODQJXDJH�WKDW�SURKLELWV�SDUWLHV�

IURP�DOWHULQJ�D�PDQGDWRU\�SURYLVLRQ�RI�WKH�'*&/ LQ�D�FRUSRUDWLRQ¶V FKDUWHU�RU�E\ODZV����

)RU�H[DPSOH��6HFWLRQ ����VWDWHV�WKDW�³QR�SURYLVLRQ�RI�WKH�FHUWLILFDWH�RI�LQFRUSRUDWLRQ�RU�WKH�

E\ODZV�PD\�SURKLELW�EULQJLQJ´�³LQWHUQDO�FRUSRUDWH�FODLPV´�³LQ�WKH�&RXUWV�RI�WKLV�6WDWH� �́�

6LPLODUO\�� 6HFWLRQ ����I�� SURKLELWV� FKDUWHU� SURYLVLRQV� WKDW� DWWHPSW� WR� VKLIW� IHHV� RQWR�

VWRFNKROGHUV� OLWLJDWLQJ� LQWHUQDO� FRUSRUDWH� FODLPV���� 3UHVXPDEO\� WKH�*HQHUDO�$VVHPEO\�

FRXOG�GUDIW�ODQJXDJH�SURKLELWLQJ�VWRFNKROGHUV�IURP�DOWHULQJ�D�PDQGDWRU\�SURYLVLRQ�XQGHU�D�

��� ��� $��G �������� �'HO� �������ILUVW�FLWLQJ�0L]H�Y��&URVH����� )��G �������WK &LU� �������WKHQ�
FLWLQJ� 'DYLV� Y�� 'XQEDU�� ��� )��G ���� ��WK� &LU� ������� DQG� WKHQ� FLWLQJ� &RPSRQHQWV�� ,QF�� Y��
:� (OHF� &R��� ��� $��G ����� ���� �'HO� ������� VHH� JHQHUDOO\� -XXO� /DEV�� ,QF�� Y�� *URYH��
��� $��G ���������Q�����'HO��&K���������FROOHFWLQJ�FDVHV��
��� 7KH�3HWLWLRQHUV�FODLP�WKDW�*UDKDP�LV�GLVWLQJXLVKDEOH�EHFDXVH�DQ DUELWUDWLRQ�FODXVH�VWLOO�DOORZV�
D�SDUW\�WR�SXUVXH�LWV FDXVH�RI�DFWLRQ�LQ�DQ�DGYHUVDULDO�SURFHHGLQJ��ZKHUHDV�WKH�5HIUDLQ�2EOLJDWLRQ�
FRPSOHWHO\� H[WLQJXLVKHG� WKH� 3HWLWLRQHUV¶� DSSUDLVDO� FODLPV�� � 2SHQLQJ� %U� ���� � 7KLV� DUJXPHQW�
FRQIODWHV� WKH ULJKW� WKDW� ZDV� ZDLYHG� LQ�*UDKDP²WKH� ULJKW� WR� GHPDQG� D� MXU\� WULDO²ZLWK� WKH�
XQGHUO\LQJ�FDXVH�RI�DFWLRQ��ZKLFK�ZDV�D�VHSDUDWH�ULJKW���*UDKDP�VXSSRUWV�WKH�SURSRVLWLRQ�WKDW�D�
SDUW\�FDQ�ZDLYH�D�PDQGDWRU\�ULJKW�FUHDWHG�XVLQJ�WKH�ZRUG�³VKDOO�´� �)XUWKHU��DVVXPLQJ�WKDW� WKH�
RWKHU� UHOHYDQW� FULWHULD� DUH� PHW�� 'HODZDUH� FRXUWV� ZLOO� HQIRUFH� WKH� FRQWUDFWXDO� ZDLYHU� RI� D�
VXEVWDQWLYH�ULJKW� 6HH��H�J���%DLR����� $��G DW ����
��� 6HH��H�J�����'HO��&���� ����E����������I�������E��
��� ��'HO��&��� ����I���³7KH�FHUWLILFDWH�RI�LQFRUSRUDWLRQ�PD\�QRW�FRQWDLQ�DQ\�SURYLVLRQ�WKDW�ZRXOG�
LPSRVH�OLDELOLW\�RQ�D�VWRFNKROGHU�IRU�WKH�DWWRUQH\V¶�IHHV�RU�H[SHQVHV�RI�WKH�FRUSRUDWLRQ�RU�DQ\�
RWKHU�SDUW\�LQ�FRQQHFWLRQ�ZLWK�DQ�LQWHUQDO�FRUSRUDWH�FODLP��DV�GHILQHG�LQ�� ����RI�WKLV�WLWOH�´���



��

VWRFNKROGHUV�DJUHHPHQW�LI�LW�FKRVH�WR�GR�VR���%XW�6HFWLRQ ����GRHV�QRW�FRQWDLQ�DQ\�ODQJXDJH�

WKDW�SURKLELWV�VWRFNKROGHUV�IURP�ZDLYLQJ WKHLU�DSSUDLVDO�ULJKWV����

)LQDOO\�� WKH� 3HWLWLRQHUV� SRLQW� XV� WR� WKH� &RXUW� RI� &KDQFHU\¶V� GHFLVLRQ� LQ� )RUG�

+ROGLQJV���� ,Q�)RUG�+ROGLQJV��WKH�FRUSRUDWLRQ�LVVXHG�SUHIHUUHG�VWRFN�WKDW�ZRXOG�KDYH�D�

SUHGHWHUPLQHG�YDOXH�LQ�DQ�DSSUDLVDO�SURFHHGLQJ��HIIHFWLYHO\�SUHYHQWLQJ�D�KROGHU�IURP�JHWWLQJ�

WKH�&RXUW�RI�&KDQFHU\�WR�GHWHUPLQH�WKH�VWRFN¶V�IDLU�YDOXH���� 7KH�VWRFNKROGHUV�DUJXHG�WKDW�

WKHVH�SURYLVLRQV�ZHUH�LQYDOLG�EHFDXVH�³DSSUDLVDO�ULJKWV�DUH�PDQGDWHG�E\�VWDWXWH�DQG�FDQQRW�

EH�HOLPLQDWHG�E\�SURYLVLRQV�LQ�WKH�FRUSRUDWH�FKDUWHU�RU�WKH�'HVLJQDWLRQV�´��� ,Q�IUDPLQJ�WKH�

OHJDO�LVVXHV��WKH�FRXUW�VWDWHG�WKDW�DSSUDLVDO�ULJKWV�ZHUH�DPRQJ�WKH�³PDQGDWRU\�SURYLVLRQV´�

RI� WKH� '*&/ WKDW� ³PD\� QRW� EH� YDULHG� E\� WHUPV� RI� WKH� FHUWLILFDWH� RI� LQFRUSRUDWH� RU�

RWKHUZLVH�´��� 1RQHWKHOHVV��WKH�FRXUW�KHOG�WKDW�WKH�VWDWXWRU\�ULJKW�WR�VHHN�D�MXGLFLDO�DSSUDLVDO�

³PD\�EH�HIIHFWLYHO\�ZDLYHG�LQ�WKH�GRFXPHQWV�FUHDWLQJ�WKH�VHFXULW\�´�SURYLGHG�³WKDW�UHVXOW�LV�

��� 1RWDEO\��HYHQ�6HFWLRQV�����DQG�����I��DOORZ�DOWHUDWLRQ�WKURXJK�D�VWRFNKROGHUV�DJUHHPHQW���7KH�
V\QRSVLV�RI�WKH�ELOO�DGRSWLQJ�6HFWLRQ�����VWDWHV WKDW�³6HFWLRQ ����LV�QRW�LQWHQGHG�� � � WR�SUHYHQW�
WKH�DSSOLFDWLRQ�RI�DQ\�VXFK�SURYLVLRQ�LQ�D�VWRFNKROGHUV�DJUHHPHQW�RU�RWKHU�ZULWLQJ�VLJQHG�E\�WKH�
VWRFNKROGHU�DJDLQVW�ZKRP�WKH�SURYLVLRQ�LV WR�EH�HQIRUFHG�´��6HH��H�J���%RQDQQR�Y��973�+OGJV���
,QF��� ���� :/ �������� DW� �� �'HO� &K� )HE� ��� ������ �TXRWLQJ 'HO�� 6�%�� ��� V\Q��� ���WK�*HQ��
$VVHP�� �������� 6LPLODUO\�� WKH� V\QRSVLV� WR� WKH� ELOO� DGRSWLQJ� ����I� SURYLGHV� WKDW ³>Q@HZ�
VXEVHFWLRQ� �I�� LV� QRW� LQWHQGHG� �� �� �� WR� SUHYHQW� WKH� DSSOLFDWLRQ� RI� VXFK� >IHH�VKLIWLQJ@� SURYLVLRQV�
SXUVXDQW�WR�D�VWRFNKROGHUV�DJUHHPHQW�RU�RWKHU�ZULWLQJ�VLJQHG�E\�WKH�VWRFNKROGHU�DJDLQVW�ZKRP�
WKH�SURYLVLRQ�LV�WR�EH�HQIRUFHG�´�-�$� ������DW�������$QG�WKH�*HQHUDO�$VVHPEO\�GLG�QRW�SURYLGH�
WKDW� FODULILFDWLRQ� LQ� WKH� VWDWXWRU\� WH[W� WR� SUHVHUYH� WKH� ULJKWV� RI� VWRFNKROGHUV� WR� DJUHH� WR� VXFK�
UHVWULFWLRQV�XQGHU�D�ELODWHUDO�DJUHHPHQW���7KXV��WKH�*HQHUDO�$VVHPEO\�DSSHDUV�WR�KDYH�UHMHFWHG�WKH�
3HWLWLRQHUV¶�EULJKW�OLQH� UXOH� WKDW�D� VWRFNKROGHUV�DJUHHPHQW�PD\�QRW� LPSRVH�DQ\� UHVWULFWLRQV�RQ�
VWRFNKROGHUV�WKDW�FRXOG�QRW�EH�LQFOXGHG�LQ�WKH�FKDUWHU�
��� 2SHQLQJ�%U� ������
��� ��� $��G DW��������
��� ,G��DW�����
��� ,G��DW�����



��

TXLWH�FOHDUO\�VHW�IRUWK�ZKHQ�LQWHUSUHWLQJ�WKH�UHOHYDQW�GRFXPHQW�XQGHU�JHQHUDOO\�DSSOLFDEOH�

SULQFLSOHV�RI�FRQVWUXFWLRQ�´���

7KH�3HWLWLRQHUV�DUJXH�WKDW�WKH�&RXUW�RI�&KDQFHU\¶V�DQDO\VLV�LQ�)RUG�+ROGLQJV�ZDV�

OLPLWHG�WR�SUHIHUUHG VWRFN�DQG�WKDW�FRPPRQ�VWRFNKROGHUV�KDYH�D�PDQGDWRU\�ULJKW�WR�VHHN�D�

MXGLFLDO�DSSUDLVDO�WKDW�FDQQRW�EH�ZDLYHG�H[�DQWH�XQGHU�D�FRUSRUDWLRQ¶V�FKDUWHU��E\ODZV��D�

VWRFNKROGHUV�DJUHHPHQW��³RU�RWKHUZLVH�́ ��� $V�D�SUHOLPLQDU\�PDWWHU��WKH�3HWLWLRQHUV�UHO\�RQ�

GLFWD�WR�VXSSRUW�WKHLU�DUJXPHQW���)RUG�+ROGLQJV�DGGUHVVHG�ZKHWKHU�D�FRUSRUDWLRQ�FRXOG�LVVXH�

SUHIHUUHG�VWRFN�WKDW�ZRXOG�KDYH�D�IL[HG�YDOXH�LQ�DQ�DSSUDLVDO�SURFHHGLQJ���� 7KLV�GLG�QRW�

DVN�WKH�FRXUW�WR�GHFLGH�ZKHWKHU�FRPPRQ�VWRFN�FRXOG�EH�VXEMHFW�WR�D�VLPLODU�UHVWULFWLRQ���7KH�

FRXUW¶V�IRFXV�RQ�WKH�³HVVHQWLDOO\�FRQWUDFWXDO�QDWXUH�RI�SUHIHUUHG�VWRFN´�GLG�QRW�IRUHFORVH�WKH�

SRVVLELOLW\�WKDW�VRSKLVWLFDWHG�DQG�LQIRUPHG�FRPPRQ�VWRFNKROGHUV��ZLWK�EDUJDLQLQJ�SRZHU��

FRXOG�DJUHH�WR�ZDLYH�WKHLU�DSSUDLVDO�ULJKWV�LQ�H[FKDQJH�IRU�YDOXDEOH�FRQVLGHUDWLRQ����

5HJDUGOHVV��WKH�3HWLWLRQHUV¶�UHOLDQFH�RQ�)RUG�+ROGLQJV�LV�PLVSODFHG���,W�PD\�PDNH�

JRRG� HFRQRPLF� VHQVH� WR� WUHDW� SUHIHUUHG� VWRFN� GLIIHUHQWO\� IURP� FRPPRQ� VWRFN�� EXW�

6HFWLRQ ����GRHV�QRW�PDNH�VXFK�D�GLVWLQFWLRQ���7R�WKH�FRQWUDU\��6HFWLRQ ����K��LQVWUXFWV�WKH�

³&RXUW�>RI�&KDQFHU\@�>WR@�WDNH�LQWR�DFFRXQW�DOO�UHOHYDQW�IDFWRUV´�ZKHQ�GHWHUPLQLQJ�IDLU�

��� ,G�� DW� ���� �FLWLQJ� 5HG� &OD\� (GXF�� $VV¶Q� Y�� %G�� RI� (GXF��� ���� :/ ������� DW� ��
�'HO� &K� -DQ� ��� �������
��� ,G��DW������2SHQLQJ�%U� ������
��� 6HH�)RUG�+ROGLQJV����� $��G DW��������
��� ,G��DW�����



��

YDOXH���� 2Q�LWV�IDFH��WKLV�LQVWUXFWLRQ�DSSOLHV�HTXDOO\�WR�FRPPRQ�VWRFN�DQG�SUHIHUUHG�VWRFN���

2ZQHUV�RI�ERWK�DUH�HQWLWOHG�WR�D�MXGLFLDO�DSSUDLVDO���7KLV�VWDWXWRU\�ODQJXDJH�FDVWV�GRXEW�RQ�

ZKHWKHU�LW�ZDV�WKH�FRQWUDFWXDO�QDWXUH�RI�SUHIHUUHG�VWRFN�WKDW�PDGH�WKH�IL[HG�YDOXH�SURYLVLRQV�

YDOLG��DV�IDFWRUV�RWKHU�WKDQ�WKH�FRQWUDFWXDO�ODQJXDJH�FRXOG�KDYH�EHHQ�UHOHYDQW�WR�GHWHUPLQLQJ�

WKH�SUHIHUUHG�VWRFN¶V�IDLU�YDOXH���7KXV��ZH�UHDG�)RUG�+ROGLQJV�IRU�WKH�PRUH�JHQHUDO�SULQFLSOH�

WKDW�D�VWRFNKROGHU�FDQ�ZDLYH�LWV�DSSUDLVDO�ULJKWV�H[�DQWH XQGHU�FHUWDLQ�FLUFXPVWDQFHV�

$GGLWLRQDOO\�� DOORZLQJ�$XWKHQWL[� WR� HQIRUFH� WKH� 5HIUDLQ� 2EOLJDWLRQ� DJDLQVW� WKH�

3HWLWLRQHUV�GRHV�QRW�UDLVH�WKH�FRQFHUQV�DERXW�³DV\PPHWULFDO�LQIRUPDWLRQ�DQG�UDWLRQDO�DSDWK\�

RQ�WKH�SDUW�RI�ZLGHO\�GLVDJJUHJDWHG�VKDUHKROGHUV�RI�SXEOLF�FRPSDQLHV �́WKDW�)RUG�+ROGLQJV�

LGHQWLILHG� DV� SRVVLEOH� ³H[SODQDWLRQV´� IRU� WUHDWLQJ� D� ULJKW� DV� DQ� HVVHQWLDO� IHDWXUH� RI� WKH�

FRUSRUDWH�IRUP�WKDW�FDQQRW�EH�ZDLYHG���� 7KH�3HWLWLRQHUV�ZHUH�VRSKLVWLFDWHG�DQG�LQIRUPHG�

LQYHVWRUV��UHSUHVHQWHG�E\�FRXQVHO��WKDW�XVHG�WKHLU�EDUJDLQLQJ�SRZHU�WR�QHJRWLDWH�IRU�IXQGLQJ�

IURP�&DUO\OH�LQ�H[FKDQJH�IRU�ZDLYLQJ�WKHLU�DSSUDLVDO�ULJKWV���� 7KH\�DOVR�FRPSULVHG�DOO�RI�

WKH�VWRFNKROGHUV�LQ�WKH�FORVHO\�KHOG�SUHGHFHVVRU�HQWLW\�$XWKHQWL[��,QF����� UHPRYLQJ�DQ\�

FRQFHUQV�DERXW�UDWLRQDO�DSDWK\�WKDW�PLJKW�DSSHDU�LQ�WKH�FRQWH[W�RI�D�SXEOLF�FRPSDQ\���$QG�

WKH� 5HIUDLQ� 2EOLJDWLRQ� ZDV� QRW� D� ³PLGVWUHDP� DPHQGPHQW´� WKDW� ZDV� IRUFHG� XSRQ� WKH�

��� �HPSKDVLV�DGGHG��
��� )RUG�+ROGLQJV����� $��G DW�����Q����FLWLQJ�$U\H�%HEFKXN��/LPLWLQJ�&RQWUDFWXDO�)UHHGRP�LQ�
&RUSRUDWH�/DZ���7KH�'HVLUDEOH�&RQVWUDLQWV�RQ�&KDUWHU�$PHQGPHQWV������+DUY��/��5HY�������
��������
��� 0DQWL�,,������ :/ ���������DW���
��� -�$� ��������



��

3HWLWLRQHUV�ZLWKRXW�WKHLU�H[SUHVV�FRQVHQW���� 7KXV��GHVSLWH�EHLQJ�FRPPRQ�VWRFNKROGHUV��WKH�

3HWLWLRQHUV�KDYH�PXFK�LQ�FRPPRQ�ZLWK�WKH�SUHIHUUHG�VWRFNKROGHUV�LQ�)RUG�+ROGLQJV����

,Q�VKRUW��WKH�3HWLWLRQHUV�KDYH�IDLOHG�WR�LGHQWLI\�DQ\WKLQJ�LQ�HLWKHU�6HFWLRQ ����RU�)RUG�

+ROGLQJV�WKDW�SURYLGHV�D�FRQYLQFLQJ�H[SODQDWLRQ�RI�ZK\�SUHIHUUHG�VWRFNKROGHUV�VKRXOG�EH�

DEOH�WR�DJUHH�WR�H[�DQWH�GHWHUPLQDWLRQ�RI�IDLU�YDOXH��ZKLFK�HIIHFWLYHO\�RSHUDWHV�DV�D�ZDLYHU�

RI�WKHLU�DSSUDLVDO�ULJKWV��ZKLOH�VRSKLVWLFDWHG�FRPPRQ�VWRFNKROGHUV��UHSUHVHQWHG�E\�FRXQVHO��

WKDW�DJUHHG�WR�D�FOHDU�ZDLYHU�RI�DSSUDLVDO�ULJKWV�IRU�WKHLU�FRPPRQ�VWRFN�LQ�H[FKDQJH�IRU�

YDOXDEOH�FRQVLGHUDWLRQ�FDQQRW��$V�WKH�FRXUW�QRWHG�LQ�)RUG�+ROGLQJV��³>W@KHUH�LV�QR�XWLOLW\�LQ�

GHILQLQJ�DV�IRUELGGHQ�DQ\�WHUP�WKRXJKW�DGYDQWDJHRXV�WR�LQIRUPHG�SDUWLHV��XQOHVV�WKH�WHUP�

YLRODWHV�VXEVWDQWLYH�ODZ�´���

$FFRUGLQJO\��WKLV�&RXUW�DJUHHV�ZLWK�WKH�&RXUW�RI�&KDQFHU\�WKDW�WKH�SODLQ�ODQJXDJH�RI�

6HFWLRQ ����GRHV�QRW�SURKLELW�$XWKHQWL[�IURP�HQIRUFLQJ�WKH�5HIUDLQ�2EOLJDWLRQ�����

F� 3XEOLF�SROLF\�FRQFHUQV�GR�QRW�SURKLELW�VRSKLVWLFDWHG�DQG�
LQIRUPHG�VWRFNKROGHUV�IURP�ZDLYLQJ�WKHLU�DSSUDLVDO�ULJKWV�
LQ�H[FKDQJH�IRU�YDOXDEOH�FRQVLGHUDWLRQ

7KH�TXHVWLRQ�UHPDLQV��KRZHYHU��ZKHWKHU�WKH�3HWLWLRQHUV�KDYH�LGHQWLILHG�DQ\�RWKHU�

SXEOLF�SROLF\�FRQFHUQV�WKDW�SUHYHQW�$XWKHQWL[�IURP�HQIRUFLQJ�DQ�DSSUDLVDO�ZDLYHU�DJDLQVW�

LWV�RZQ�VWRFNKROGHUV���7KH�3HWLWLRQHUV�FODLP�WKDW�DOORZLQJ�$XWKHQWL[�WR�HQIRUFH�WKH�5HIUDLQ�

��� )RUG�+ROGLQJV����� $��G DW�����Q���
��� ,G�� �RSLQLQJ� WKDW� WKH� DUJXPHQWV� LQ� IDYRU�RI�PDNLQJ� WHUPV�PDQGDWRU\� WR�DYRLG�SUREOHPV�RI�
LQIRUPDWLRQ�DV\PPHWU\�DQG�UDWLRQDO�DSDWK\�³ZRXOG�KDYH�OLWWOH�ELWH�KHUH�ZKHUH��DW�WKH�IRUPDWLRQ�
VWDJH�� WKH� SUHIHUUHG� KDYH� LQ� HIIHFW� D� EDUJDLQLQJ� DJHQW� LQ� WKH� XQGHUZULWHU� DQG� QR�PLGVWUHDP�
DPHQGPHQW�LV�LPSOLFDWHG�´��
��� ,G��DW�����



��

2EOLJDWLRQ� LV� DJDLQVW� SXEOLF� SROLF\� IRU� WZR� PDLQ� UHDVRQV�� ���� D� VWRFNKROGHU� FDQQRW�

NQRZLQJO\�ZDLYH�LWV�DSSUDLVDO�ULJKWV�ZLWKRXW�NQRZLQJ�WKH�GHWDLOV�RI�WKH�WUDQVDFWLRQ�WKDW�

SXUSRUWHGO\�SD\V�WKHP�OHVV�WKDQ�IDLU�FRPSHQVDWLRQ�DQG�����DOORZLQJ�$XWKHQWL[�WR�HQIRUFH�

WKH�5HIUDLQ�2EOLJDWLRQ�ZLOO� GLOXWH� WKH� FRUSRUDWH� ³EUDQG´�DQG� DOORZ�FRUSRUDWLRQV� WR� XVH�

VWRFNKROGHUV�DJUHHPHQWV�WR�FKDQJH�DOO�RWKHU�SURYLVLRQV�RI�WKH�'*&/���:H�GLVDJUHH�DQG�

FRQFOXGH�WKDW�DOORZLQJ�$XWKHQWL[�WR�HQIRUFH�WKH�5HIUDLQ�2EOLJDWLRQ�DJDLQVW�WKH�3HWLWLRQHUV�

GRHV�QRW�UDLVH�SXEOLF�SROLF\�FRQFHUQV�WKDW�MXVWLI\�H[FXVLQJ�WKH�3HWLWLRQHUV�IURP�WKH�EDUJDLQ�

WKDW�WKH\�VWUXFN�

)LUVW��WKH�3HWLWLRQHUV�VHHP�WR�DUJXH�WKDW�H[�DQWH�ZDLYHUV�RI�DSSUDLVDO�ULJKWV�DUH�LQYDOLG�

EHFDXVH�VWRFNKROGHUV�FDQQRW�NQRZLQJO\�ZDLYH�WKHLU�DSSUDLVDO�ULJKWV�ZLWKRXW�NQRZLQJ�WKH�

GHWDLOV�RI�WKH�WUDQVDFWLRQ�WKDW�SXUSRUWHGO\�SD\V�WKHP�OHVV�WKDQ�IDLU�YDOXH���� 8QGHU�'HODZDUH�

ODZ�� D� SDUW\� DJUHHLQJ� WR� ZDLYH� D� FODLP�PXVW� KDYH� ³NQRZOHGJH� RI� DOO� PDWHULDO� IDFWV�́ �

LQFOXGLQJ�NQRZOHGJH�RI�³WKH�UHTXLUHPHQW�RU�FRQGLWLRQ´�WKH\�DUH�DJUHHLQJ�WR�ZDLYH���� 7KH�

5HIUDLQ�2EOLJDWLRQ�VDWLVILHG�WKHVH�FULWHULD�� �7KH�3HWLWLRQHUV�ZHUH�VRSKLVWLFDWHG�LQYHVWRUV��

UHSUHVHQWHG�E\�FRXQVHO��WKDW�DJUHHG�WR�D�FOHDU�ZDLYHU�RI�WKHLU�DSSUDLVDO�ULJKWV�LQ�H[FKDQJH�

IRU� YDOXDEOH� FRQVLGHUDWLRQ���� 7KH� 6WRFNKROGHUV� $JUHHPHQW� ZDV� QRW� D� FRQWUDFW� RI�

DGKHVLRQ���� DQG�WKH�3HWLWLRQHUV�KDYH�QRW�DUJXHG�WKDW�WKH\�ZHUH�LJQRUDQW�RI�WKH�5HIUDLQ�

��� 6HH��H�J���2SHQLQJ %U� ����5HSO\�%U�����
��� %DQWXP���� $��G DW�������
��� 0DQWL�,,������ :/ ���������DW���
��� 6HH�-�$� ��������



��

2EOLJDWLRQ�ZKHQ�WKH\�VLJQHG�WKH�FRQWUDFW�RU�WKDW�WKH�LQFOXVLRQ�RI�WKH�5HIUDLQ�2EOLJDWLRQ�ZDV�

D�PLVWDNH���,W�DOVR�ZRXOG�KDYH�EHHQ�HDV\�IRU�WKH�3HWLWLRQHUV�WR�SUHGLFW�WKH�FLUFXPVWDQFHV�LQ�

ZKLFK� WKH�5HIUDLQ�2EOLJDWLRQ�ZRXOG�EH� LQYRNHG��QDPHO\��&DUO\OH� DQG� WKH ERDUG�PLJKW�

DSSURYH�D�PHUJHU�DJUHHPHQW�WKDW�WKH�3HWLWLRQHUV�WKLQN�SD\V�WKHP�XQIDLU�FRPSHQVDWLRQ�IRU�

WKHLU�FDQFHOOHG�VWRFN���

)XUWKHU�� WKLV� IUDPLQJ� RI� WKH� NQRZOHGJH� UHTXLUHPHQW� ZRXOG� UHQGHU� QHDUO\� DOO�

DUELWUDWLRQ�FODXVHV�LQYDOLG�RU�XVHOHVV���,I�D�SDUW\�QHHGV�IXOO�NQRZOHGJH�RI�D�FODLP�WR�DJUHH�WR�

D�NQRZLQJ�ZDLYHU��WKHQ�H[�DQWH�ZDLYHUV�RI�WKH�ULJKW�WR�GHPDQG�D�MXU\�WULDO�DUH�LQYDOLG���7KLV�

UHVXOW�FRQIOLFWV�ZLWK�KRZ�'HODZDUH�FRXUWV�WUHDW�DUELWUDWLRQ�FODXVHV���� $FFRUGLQJO\��ZH�UHMHFW�

WKH�3HWLWLRQHUV¶�VXJJHVWLRQ�WKDW�WKH\�ODFNHG�VXIILFLHQW�NQRZOHGJH�WR�ZDLYH�WKHLU�DSSUDLVDO�

ULJKWV�

6HFRQG��WKH�3HWLWLRQHUV�DUJXH�WKDW�³>W@KHUH�LV�QR�SROLF\�QHHG�WR�SHUPLW�DOWHUDWLRQ�RI�

WKH�'*&/¶V�PDQGDWRU\�ULJKWV�WR�HQVXUH�PD[LPXP�IUHHGRP�RI�FRQWUDFW�IRU�FRUSRUDWLRQV�

EHFDXVH� WKHUH� DUH� RWKHU� 'HODZDUH� HQWLWLHV�´� VXFK� DV� //&V�� ³WKDW� DOUHDG\� SHUPLW� VXFK�

IUHHGRP�́ ��� ³%\�EUDQGLQJ�LWVHOI�D�'HODZDUH�FRUSRUDWLRQ��D�ILUP�VLJQDOV�WKDW�LW�µKDV�FHUWDLQ�

FRUH�FKDUDFWHULVWLFV�WKDW�SURYLGH�EDVLF�SURWHFWLRQV�WR�LQYHVWRUV�¶��2QH�RI�WKRVH�FKDUDFWHULVWLFV�

LV�WKH�ULJKW�WR�DSSUDLVDO��EXW�LI�WKHVH�FRUH�FKDUDFWHULVWLFV�FDQ�EH�HOLPLQDWHG�H[�DQWH � � ���WKH�

��� 6HH��H�J���*UDKDP����� $��G DW���������KROGLQJ�WKDW�LQVXUDQFH�SROLF\KROGHUV�FRXOG�ZDLYH�WKHLU�
ULJKW�WR�D�MXU\�WULDO�XQGHU�DQ�DUELWUDWLRQ�FODXVH�EHIRUH�WKH�SROLF\KROGHUV�KDG�NQRZOHGJH�RI�D�ULSH�
FODLP�WR�EULQJ�DJDLQVW�WKHLU�LQVXUHU��
��� 2SHQLQJ�%U������FLWLQJ���'HO��&��� ��������E�� �³,W� LV� WKH�SROLF\�RI�WKLV�FKDSWHU� WR�JLYH�WKH�
PD[LPXP�HIIHFW�WR�WKH�SULQFLSOHV�RI�IUHHGRP�RI�FRQWUDFW�� � � �´��



��

YDOXH�RI�WKH�EUDQG�LV�ORVW�´��� ,W�LV�LPSRUWDQW�WR�SUHVHUYH�WKH�IXQGDPHQWDO�FKDUDFWHULVWLFV�RI�

WKH�FRUSRUDWH�IRUP���3DUWLHV�ZLVKLQJ�WR�GHYLDWH�IURP�WKRVH�FKDUDFWHULVWLFV�FDQ�FKRRVH�WR�IRUP�

DQ�DOWHUQDWLYH�HQWLW\��ZKLFK�SULRULWL]HV�WKH�IUHHGRP�RI�FRQWUDFW�RYHU�PDQGDWRU\�SURYLVLRQV����

$GGLWLRQDOO\��SURKLELWLQJ�WKH�ZDLYHU�RU�DOWHUDWLRQ�RI�D�SURYLVLRQ�RI�WKH�'*&/�KDV�WKH�EHQHILW�

RI�SURPRWLQJ�WUDQVSDUHQF\�DQG�VWDQGDUGL]DWLRQ��DV�SURVSHFWLYH�LQYHVWRUV�ZLOO�QRW�QHHG�WR�

LQYHVWLJDWH�ZKHWKHU�WKDW�SURYLVLRQ�KDV�EHHQ�DOWHUHG�DQG�FDQ�UHO\�RQ�H[LVWLQJ�FDVH�ODZ�WR�

SUHGLFW�KRZ�'HODZDUH�FRXUWV�ZLOO�WUHDW�D�FRUSRUDWLRQ¶V�DFWLRQV�

7KH� WURXEOH� ZLWK� WKLV� DUJXPHQW�� KRZHYHU�� LV� WKDW� LW� SURYLGHV� DQ� LQFRPSOHWH�

IUDPHZRUN�IRU�GHWHUPLQLQJ�ZKHWKHU�VWRFNKROGHUV�FDQ�ZDLYH�D�ULJKW���,Q�IDFW��LI�WKH�JRDO�LV�WR�

UHPRYH�DQ\�GRXEW�DERXW�WKH�IHDWXUHV�RI�WKH�FRUSRUDWH�IRUP��DOO�SURYLVLRQV�RI�WKH�'*&/�

VKRXOG�EH�PDQGDWRU\���7KH�EHVW�ZD\�WR�VDYH�LQYHVWRUV�WKH�WURXEOH�RI�GHWHUPLQLQJ�ZKHWKHU�D�

FRUSRUDWLRQ�GHSDUWHG�IURP�D�GHIDXOW�UXOH�ZRXOG�EH�WR�PDNH�WKDW�UXOH�PDQGDWRU\��RU�WR�PDNH�

WKDW�UXOH�PDQGDWRU\�XQOHVV�WKH�*HQHUDO�$VVHPEO\�H[SUHVVO\�DOORZV�DOWHUDWLRQ���%XW�WKLV�UHVXOW�

ZRXOG� FRQIOLFW� ZLWK� WKH� IOH[LELOLW\� WKDW� WKH� *HQHUDO� $VVHPEO\� SURYLGHG� XQGHU�

6HFWLRQV ����E�����DQG�����E���ERWK�RI�ZKLFK�SURYLGH�EURDG�DXWKRULW\�IRU�FRUSRUDWLRQV�WR�

DGRSW� FKDUWHU� SURYLVLRQV� DQG� E\ODZV� WKDW� DUH� QRW� FRQWUDU\� WR� 'HODZDUH� ODZ���� ,I� DOO�

��� ,G���TXRWLQJ�(GZDUG�3��:HOFK�	�5REHUW�6��6DXQGHUV��)UHHGRP�DQG�,WV�/LPLWV�LQ�WKH�'HODZDUH�
*HQHUDO�&RUSRUDWLRQ�/DZ�����'HO��-��&RUS��/� ��������������������
��� 6HH���'HO��&��� ��������E��
��� ��'HO��&��� ����E������DOORZLQJ�WKH�FKDUWHU�WR�FRQWDLQ�³>D@Q\�SURYLVLRQ�IRU�WKH�PDQDJHPHQW�RI�
WKH�EXVLQHVV�DQG� IRU� WKH�FRQGXFW�RI� WKH�DIIDLUV�RI� WKH�FRUSRUDWLRQ��DQG�DQ\�SURYLVLRQ�FUHDWLQJ��
GHILQLQJ�� OLPLWLQJ� DQG� UHJXODWLQJ� WKH� SRZHUV� RI� WKH� FRUSRUDWLRQ�� WKH� GLUHFWRUV�� DQG� WKH�
VWRFNKROGHUV��RU�DQ\�FODVV�RI�VWRFNKROGHUV�� � � LI�VXFK�SURYLVLRQV�DUH�QRW�FRQWUDU\�WR�WKH�ODZV�RI�
WKLV�6WDWH�´���LG��� ����E���³7KH�E\ODZV�PD\�FRQWDLQ�DQ\�SURYLVLRQ��QRW�LQFRQVLVWHQW�ZLWK�ODZ�RU�
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SURYLVLRQV� DUH� PDQGDWRU\� XQOHVV� H[SUHVVO\� VWDWHG�� WKH� GLVFUHWLRQ�JUDQWLQJ� ODQJXDJH� LQ�

6HFWLRQV ��� DQG ����ZRXOG�VHUYH�QR�SXUSRVH��DV�LW�ZRXOG�EH�WKH�ODQJXDJH�RI�WKH�VWDWXWRU\�

VHFWLRQ� EHLQJ� DOWHUHG� WKDW� ZRXOG� DOORZ� IRU� DOWHUDWLRQ�� QRW� WKH� PRUH� JHQHUDO�

6HFWLRQV ��� DQG ������� 7KLV�UHVXOW�LV FRQWUDU\�WR�WKH�&RXUW¶V�UHFRJQLWLRQ�WKDW�³>D@W�LWV�FRUH��

WKH�>'*&/@�LV�D�EURDG�HQDEOLQJ�DFW�´���

7KLV�EULQJV�XV�WR�WKH�UHDO�FUX[�RI�3HWLWLRQHUV¶�DUJXPHQW���$SSUDLVDO�ULJKWV�DUH�FRUH�

FKDUDFWHULVWLFV�RI�WKH�FRUSRUDWH�HQWLW\�WKDW�SURYLGH�EDVLF�SURWHFWLRQV�WR�LQYHVWRUV��DV�VXFK�WKH\�

FDQQRW�EH�ZDLYHG²DW�OHDVW�H[�DQWH²XQGHU�D�ELODWHUDO�DJUHHPHQW���7KXV��ZH�ORRN�WR�WKH�

IXQGDPHQWDO�QDWXUH�RI�DSSUDLVDO�ULJKWV�WR�GHWHUPLQH�ZKHWKHU�VWRFNKROGHUV�FDQ�DJUHH�WR�DQ�H[�

DQWH�ZDLYHU�

$V�WKH�'LVVHQW�UHFRJQL]HV��³EHIRUH�WKH�'HODZDUH�DSSUDLVDO�VWDWXWH�ZDV�HQDFWHG��QR�

FRQVROLGDWLRQ�RU�PHUJHU�RI�FRUSRUDWLRQV�FRXOG�EH�HIIHFWHG�H[FHSW�ZLWK�WKH�FRQVHQW�RI�DOO�WKH�

VWRFNKROGHUV�́ ��� 7KLV�XQDQLPLW\�³VFKHPH�SURYHG�XQZRUNDEOH�µVLQFH�RQH�RU�PRUH�PLQRULW\�

VWRFNKROGHUV�� LI� KH� RU� WKH\� GHVLUHG� WR� GR� VR�� FRXOG� LPSHGH� WKH� DFWLRQ� RI� DOO� WKH� RWKHU�

VWRFNKROGHUV�¶´��� 7KXV��WKH�'HODZDUH�*HQHUDO�$VVHPEO\�DPHQGHG�WKH�ODZ�³WR�DOORZ�WKH�

VDOH�RI�D�FRUSRUDWLRQ�XSRQ�WKH�FRQVHQW�RI�D�PDMRULW\�RI�LWV�VWRFNKROGHUV�´��� ³*LYHQ�WKDW�D�

ZLWK�WKH�FHUWLILFDWH�RI�LQFRUSRUDWLRQ��UHODWLQJ�WR�WKH�EXVLQHVV�RI�WKH�FRUSRUDWLRQ��WKH�FRQGXFW�RI�LWV�
DIIDLUV��DQG�LWV�ULJKWV�RU�SRZHUV�RU�WKH�ULJKWV�RU�SRZHUV�RI�LWV�VWRFNKROGHUV��GLUHFWRUV��RIILFHUV�RU�
HPSOR\HHV�´��
��� 0D[ZHOO� ��� $��G DW ����
��� 6DO]EHUJ����� $��G DW �����FLWDWLRQ�RPLWWHG��
��� ,Q�UH�6ROHUD�,QV��&RYHUDJH�$SSHDOV����� $��G ������������'HO� ������
��� ,G���TXRWLQJ 6FKHQOH\�,QGXV���,QF��Y��&XUWLV������$��G�����������'HO��������
��� ,G�



��

VLQJOH�VKDUHKROGHU�FRXOG�QR�ORQJHU�KROG�XS�WKH�VDOH�RI�D�FRPSDQ\��WKH�*HQHUDO�$VVHPEO\�

GHYLVHG�DSSUDLVDO�LQ�VHUYLFH�RI�WKH�QRWLRQ�WKDW�µWKH�VWRFNKROGHU�LV�HQWLWOHG�WR�EH�SDLG�IRU�WKDW�

ZKLFK� KDV� EHHQ� WDNHQ� IURP� KLP�¶´��� $SSUDLVDO� ULJKWV� WKHUHIRUH� DOORZ� GLVVHQWLQJ�

VWRFNKROGHUV�WR�VHHN IDLU�FRPSHQVDWLRQ�IRU�SURSHUW\�WDNHQ�ZLWKRXW�FRQVHQW����

7KH�'LVVHQW�VWDWHV�WKDW�LQ�DGGLWLRQ�WR�SURYLGLQJ�IDLU�FRPSHQVDWLRQ��DSSUDLVDO�FODLPV�

LPSRVH�D�FKHFN�RQ�FRUSRUDWH�WUDQVDFWLRQV�DW�DQ�XQIDLU�SULFH���7KXV��WKH�ULJKW�WR�GHPDQG�D�

MXGLFLDO�DSSUDLVDO�LV�D IXQGDPHQWDO�IHDWXUH�RI�WKH�FRUSRUDWH�IRUP�EHFDXVH�DSSUDLVDO�FODLPV�

UHJXODWH�WKH�EDODQFH�RI�SRZHU�EHWZHHQ�'HODZDUH�FRUSRUDWLRQV�DQG�WKHLU�FRQVWLWXHQFLHV����

:H�DFNQRZOHGJH� WKDW� WKH�DYDLODELOLW\�RI� DSSUDLVDO� ULJKWV�PLJKW� WKHRUHWLFDOO\�GLVFRXUDJH�

DWWHPSWV� WR SD\�PLQRULW\� VWRFNKROGHUV� OHVV� WKDQ� IDLU� YDOXH� IRU� WKHLU� FDQFHOOHG� VWRFN����

1RQHWKHOHVV��WKH�IRFXV�RI�DQ�DSSUDLVDO�SURFHHGLQJ�LV�SD\LQJ�IDLU�YDOXH�IRU�WKH�SHWLWLRQHU¶V�

VWRFN���� QRW�SROLFLQJ�PLVFRQGXFW�RU�SUHVHUYLQJ�WKH�DELOLW\�RI�VWRFNKROGHUV�WR�SDUWLFLSDWH�LQ�

��� ,G�� �TXRWLQJ 'HOO�� ,QF�� Y��0DJQHWDU�*ORE� (YHQW�'ULYHQ�0DVWHU�)XQG�/WG��� ��� $��G ��� ���
�'HO� �������
��� 6HH�� H�J��� )UDQFLV� ,�� 'X3RQW� 	� &R�� Y�� 8QLYHUVDO� &LW\� 6WXGLRV�� ,QF��� ��� $��G ����� ����
�'HO� &K� �������³7KH�SRZHU�RI�D�VWRFNKROGHU�PDMRULW\�WR�RYHUULGH�PLQRULW\�GLVVHQWHUV�DQG�UHPLW�
WKHP� WR� WKH� FDVK� DSSUDLVDO� UHPHG\� LV� µDQDORJRXV� WR� WKH� ULJKW� RI� HPLQHQW� GRPDLQ�¶´� �FLWDWLRQV�
RPLWWHG���
��� ,G��DW����
��� 6HH��H�J���5HSO\�%U� ����³7KH�SXEOLF�SROLF\�EHKLQG�LQYLRODWH�DSSUDLVDO�ULJKWV�KDV�HYHQ�JUHDWHU�
VLJQLILFDQFH�IRU�VWRFNKROGHUV�RI�SULYDWH�FRPSDQLHV²OLNH�3HWLWLRQHUV²ZKR�ODFN�D�UREXVW�PDUNHW�
IRU� WKHLU� VKDUHV�´� �FLWLQJ�&RUQHUVWRQH�5HVHDUFK��$SSUDLVDO� /LWLJDWLRQ� LQ�'HODZDUH�� � 7UHQGV� LQ�
3HWLWLRQHUV� DQG� 2SLQLRQV� ����������� DW� �� ��������
KWWSV���ZZZ�FRUQHUVWRQH�FRP�SXEOLFDWLRQV�UHSRUWV���
��� 6HH��H�J�����'HO��&��� ����D���SURYLGLQJ�WKDW�D�VWRFNKROGHU�PHHWLQJ�FHUWDLQ�FULWHULD�³VKDOO�EH�
HQWLWOHG�WR�DQ�DSSUDLVDO�E\�WKH�&RXUW�RI�&KDQFHU\�RI�WKH�IDLU�YDOXH�RI�WKH�VWRFNKROGHU¶V�VKDUHV�RI�
VWRFN � � � �´� �HPSKDVLV� DGGHG���� ,Q� UH� 6ROHUD�� ��� $��G DW ����� �³>$@SSUDLVDO� µLV� D� OLPLWHG�
OHJLVODWLYH� UHPHG\� GHYHORSHG� LQLWLDOO\� DV� D� PHDQV� WR� FRPSHQVDWH� VKDUHKROGHUV� RI� 'HODZDUH�
FRUSRUDWLRQV�IRU�WKH�ORVV�RI�WKHLU�FRPPRQ�ODZ�ULJKW�WR�SUHYHQW�D�PHUJHU�RU�FRQVROLGDWLRQ�E\�UHIXVDO�



��

FRUSRUDWH�JRYHUQDQFH���� *UDQWLQJ�VWRFNKROGHUV�WKH�LQGLYLGXDO�ULJKW�WR�GHPDQG�IDLU�YDOXH�

GRHV�QRW�SURKLELW�VWRFNKROGHUV�IURP�EDUJDLQLQJ�DZD\�WKDW�LQGLYLGXDO�ULJKW�LQ�H[FKDQJH�IRU�

YDOXDEOH�FRQVLGHUDWLRQ���$QG�ZKLOH�WKH�DYDLODELOLW\�RI�DSSUDLVDO�ULJKWV�PD\�GHWHU�VRPH�XQIDLU�

WUDQVDFWLRQV�DW�WKH�PDUJLQV��ZH�DUH�XQFRQYLQFHG�WKDW�DSSUDLVDO�FODLPV�SOD\�D�VXIILFLHQWO\�

LPSRUWDQW�UROH�LQ�UHJXODWLQJ�WKH�EDODQFH�RI�SRZHU�EHWZHHQ�FRUSRUDWH�FRQVWLWXHQFLHV�WR�IRUELG�

VRSKLVWLFDWHG�DQG�LQIRUPHG�VWRFNKROGHUV�IURP�IUHHO\�DJUHHLQJ�WR�DQ�H[�DQWH�ZDLYHU�RI�WKHLU�

DSSUDLVDO�ULJKWV�XQGHU�D�VWRFNKROGHUV�DJUHHPHQW�LQ�H[FKDQJH�IRU�FRQVLGHUDWLRQ���

)XUWKHU��6HFWLRQ ����J��SURYLGHV�D�GH�PLQLPLV�H[FHSWLRQ�IURP�DSSUDLVDO�ULJKWV�IRU�

VWRFNKROGHUV� RI� SXEOLFO\�WUDGHG� FRUSRUDWLRQV�� � ,I� DSSUDLVDO� ULJKWV� DUH� VDFURVDQFW� WR� WKH�

FRUSRUDWH�IRUP��LW�ZRXOG�PDNH�OLWWOH�VHQVH�IRU�WKH�*HQHUDO�$VVHPEO\�WR�DGRSW�WKLV�H[FHSWLRQ��

ZKLFK� ³UHPRYHG� DSSUDLVDO� ULJKWV� IRU� WKH�PRVW� GLVHPSRZHUHG� VKDUHKROGHUV�´��� $QG� LI�

WR�FRQVHQW�WR�VXFK�WUDQVDFWLRQV�¶��$V�VXFK��ZH�KDYH�VDLG�WKDW�µ>W@KHUH�LV�RQH�LVVXH�LQ�DQ�DSSUDLVDO�
WULDO�� ³WKH� YDOXH� RI� WKH� GLVVHQWLQJ� VWRFNKROGHU¶V� VWRFN�´¶´� �VHFRQG� DOWHUDWLRQ� LQ� RULJLQDO�� �ILUVW�
TXRWLQJ $OD��%\±3URGV��&RUS��Y��&HGH�	�&R�� ����$��G�����������'HO���������DQG�WKHQ�TXRWLQJ�
'HOO������$��G�DW������FLWLQJ�$SSOHEDXP�Y��$YD\D������$��G�����������'HO���������� &HGH�	�&R��
Y� 7HFKQLFRORU�� ,QF��� ��� $��G ������ ����� �'HO� ������ �7KH� SXUSRVH� RI� DSSUDLVDO� ULJKWV� LV� WR�
³SURYLGH�VKDUHKROGHUV�GLVVHQWLQJ�IURP�D�PHUJHU�RQ�JURXQGV�RI�LQDGHTXDF\�RI�WKH�RIIHULQJ�SULFH�
ZLWK�D�MXGLFLDO�GHWHUPLQDWLRQ�RI�WKH�LQWULQVLF�ZRUG��IDLU�YDOXH��RI�WKHLU�VKDUHKROGHUV�´��
��� 6RPH�VFKRODUV�DUJXH�WKDW�DSSUDLVDO�ULJKWV�LQGLUHFWO\�SROLFH�PLVFRQGXFW�E\�GHWHUULQJ�RIIHUV�WKDW�
ZRXOG� SD\�PLQRULW\� VWRFNKROGHUV� XQIDLU� FRPSHQVDWLRQ� IRU� WKHLU� VWRFN�� SDUWLFXODUO\� IRU� SULYDWH�
ILUPV�� � 6HH�� H�J��� -LOO� (�� )LVFK�� 6WHDOWK� *RYHUQDQFH�� � 6KDUHKROGHU� $JUHHPHQWV� DQG� 3ULYDWH�
2UGHULQJ��)DFXOW\�6FKRODUVKLS�DW�3HQQ�/DZ�������DW��0DU������������³7KH�SUREOHP�ZLWK�DQDO\]LQJ�
VKDUHKROGHU� DJUHHPHQWV� DV� SHUVRQDO� ZDLYHUV�� DV� WKH�0DQWL� FRXUW� GLG�� LV� WKDW� D� VKDUHKROGHU¶V�
FRUSRUDWH�JRYHUQDQFH�ULJKWV�DIIHFW� WKH� LQWHUHVWV�RI�RWKHU�VKDUHKROGHUV�DV�ZHOO�DV� WKH�ULJKWV�DQG�
UHVSRQVLELOLWLHV�RI�WKH�FRUSRUDWLRQ¶V�RIILFHUV��GLUHFWRUV�DQG�QRQ�VKDUHKROGHU�VWDNHKROGHUV��������$Q�
DJUHHPHQW� WR� IRUVDNH� DSSUDLVDO� ULJKWV� DIIHFWV� WKH� WHUPV� RI� IXWXUH� WUDQVDFWLRQV�´���
KWWSV���VFKRODUVKLS�ODZ�XSHQQ�HGX�IDFXOW\BVFKRODUVKLS��������1RQHWKHOHVV��WKH�&RXUW�YLHZV�VXFK�
LQGLUHFW�SROLFLQJ�DV�DQ�DQFLOODU\�EHQHILW�DQG�QRW�WKH�IRFXV�RI�6HFWLRQ ����
��� 6HH��H�J���-LOO�(��)LVFK��$�/HVVRQ�IURP�6WDUWXSV���&RQWUDFWLQJ�2XW�RI�6KDUHKROGHU $SSUDLVDO��
)DFXOW\�6FKRODUVKLS�DW�3HQQ�/DZ�������DW�����0DU������������³'HODZDUH�DPHQGHG�LWV�DSSUDLVDO�
VWDWXWH�LQ������WR�UHTXLUH�WKDW�D�PLQLPXP�RI����RI�WKH�RXWVWDQGLQJ�VKDUHV�SHWLWLRQ�IRU�DSSUDLVDO���



��

DGRSWHG��WKH�3HWLWLRQHUV¶�SRVLWLRQ�ZRXOG�DOVR�FDVW�GRXEW�RQ�ZKHWKHU�GUDJ�DORQJ�ULJKWV�DUH�

HQIRUFHDEOH�� �8QGHU�6HFWLRQ ����D���D�VWRFNKROGHU�WKDW�³YRWHG�LQ�IDYRU�RI�WKH�PHUJHU�RU�

FRQVROLGDWLRQ�´�RU�ZKR�SURYLGHG�ZULWWHQ�FRQVHQW�DV�SURYLGHG�IRU�XQGHU�6HFWLRQ �����IRUIHLWV�

LWV�DSSUDLVDO�FODLP���'UDJ�DORQJ�ULJKWV�RIWHQ�UHTXLUH�WKDW�PLQRULW\�VWRFNKROGHUV�WDNH�DFWLRQV�

WKDW�DUH�UHDVRQDEO\�QHFHVVDU\�WR�FORVH�D�PHUJHU��ZKLFK�ZRXOG�SUHVXPDEO\�LQFOXGH�YRWLQJ�LQ�

IDYRU� RI� WKH�PHUJHU� RU� SURYLGLQJ�ZULWWHQ� FRQVHQW���� ,I� D� VWRFNKROGHU� FDQQRW�ZDLYH� LWV�

DSSUDLVDO�ULJKWV�GLUHFWO\��WKHUH�LV�QR�UHDVRQ�ZK\�D�VWRFNKROGHU�VKRXOG�EH�DEOH�WR�ZDLYH�LWV�

DSSUDLVDO�ULJKWV�LQGLUHFWO\�E\�DJUHHLQJ�WR�D�SHUIRUPDQFH�REOLJDWLRQ�WKDW�ZRXOG�UHTXLUH�WKHP�

WR�DSSURYH�D�PHUJHU��

$GGLWLRQDOO\�� DOORZLQJ�$XWKHQWL[ WR� HQIRUFH� WKH� 5HIUDLQ� 2EOLJDWLRQ� DJDLQVW� WKH�

3HWLWLRQHUV�GRHV�QRW�LPSOLFDWH�RWKHU�SXEOLF�SROLF\�FRQFHUQV�WKDW�PLJKW�EH�SUHVHQW�LQ�GLIIHUHQW�

EDUJDLQLQJ�FRQWH[WV���)RU�H[DPSOH��LI�$XWKHQWL[�DWWHPSWHG�WR�HQIRUFH�WKH�5HIUDLQ�2EOLJDWLRQ�

DJDLQVW�D�UHWDLO�LQYHVWRU�WKDW�ZDV�QRW�LQYROYHG�LQ�QHJRWLDWLQJ�WKH�6WRFNKROGHUV�$JUHHPHQW²

RU� DJDLQVW� RXWVLGHUV� WKDW� ODFN�PDWHULDO� NQRZOHGJH�RI�$XWKHQWL[¶V� FRUSRUDWH� JRYHUQDQFH�

G\QDPLFV²FRQFHUQV�DERXW�LQIRUPDWLRQ�DV\PPHWU\�PLJKW�MXVWLI\�H[FXVLQJ�HQIRUFHPHQW���

7KLV�GH�PLQLPLV�H[FHSWLRQ�UHPRYHG�DSSUDLVDO� ULJKWV� IRU� WKH�PRVW�GLVHPSRZHUHG�VKDUHKROGHUV��
XQGHUFXWWLQJ� WKH� DUJXPHQW� WKDW� DSSUDLVDO� ULJKWV� DUH� D� FULWLFDO� VRXUFH� RI� PLQRULW\� VKDUHKROGHU�
SURWHFWLRQ�´��FLWDWLRQV�RPLWWHG����KWWSV���VFKRODUVKLS�ODZ�XSHQQ�HGX�IDFXOW\BVFKRODUVKLS������
��� 6HH�JHQHUDOO\�69�,QY��3¶UV� //&�Y��7KRXJKW:RUNV�,QF�����$��G ���� ��������'HO��&K� �����
�³$QRWKHU�DOWHUQDWLYH��FRPPRQ�LQ�VWRFNKROGHUV¶�DJUHHPHQWV��DOORZV�D�SUHIHUUHG�VWRFNKROGHU� WR�
VHOO� LWV� VHFXULW\� DQG� µGUDJ� DORQJ¶� WKH� UHPDLQLQJ� VWRFNKROGHUV�� � µ'UDJ� DORQJ¶� ULJKWV�� ZKLFK�
HIIHFWLYHO\�DOORZ�D�SUHIHUUHG�VWRFNKROGHU�WR�VHOO�WKH�HQWLUH�FRPSDQ\�WR�D�WKLUG�SDUW\�ZLWKRXW�ERDUG�
LQYROYHPHQW��DUH�TXLWH�FRPPRQ���$�VLPLODU�EXW�VWURQJHU�SURYLVLRQ�UHTXLUHV�WKH�IRUFHG�VDOH�RI�WKH�
FRPSDQ\�WR�WKH�SUHIHUUHG�VWRFNKROGHU�´��
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%XW� WKDW� LV� QRW� WKLV� FDVH�� � 7KH� 3HWLWLRQHUV� ZHUH� VRSKLVWLFDWHG� DQG� LQIRUPHG� LQYHVWRUV��

UHSUHVHQWHG�E\�FRXQVHO�� WKDW�XVHG� WKHLU�EDUJDLQLQJ�SRZHU� WR�QHJRWLDWH�D�ZDLYHU�RI� WKHLU�

DSSUDLVDO�ULJKWV�LQ�H[FKDQJH�IRU�YDOXDEOH�FRQVLGHUDWLRQ���� 7KH�3HWLWLRQHUV�ZHUH�DOVR�WKH�

VROH�VWRFNKROGHUV�RI�WKH�SUHGHFHVVRU�HQWLW\²$XWKHQWL[��,QF�²EHIRUH�&DUO\OH�HQWHUHG�WKH�

SLFWXUH� DQG� ZHUH� WKHUHIRUH� LQVLGHUV� IRU� WKH� SXUSRVH� RI� QHJRWLDWLQJ� WKH� 6WRFNKROGHUV�

$JUHHPHQW���� 7KHUH�LV�QR�VXJJHVWLRQ�WKDW�&DUO\OH�FRHUFHG�WKH�3HWLWLRQHUV�LQWR�ZDLYLQJ�WKHLU�

DSSUDLVDO� ULJKWV�� WKDW� WKH� 3HWLWLRQHUV� GLG� QRW� NQRZ� WKDW� WKH� 6WRFNKROGHUV� $JUHHPHQW�

FRQWDLQHG� WKH� 5HIUDLQ� 2EOLJDWLRQ�� RU� WKDW� &DUO\OH� KDG� DQ\� VHFUHW� NQRZOHGJH� ZKHQ� LW�

QHJRWLDWHG� WKH� 6WRFNKROGHUV� $JUHHPHQW�� � 6WDWHG� GLIIHUHQWO\�� WKH� 3HWLWLRQHUV� ZHUH�

VRSKLVWLFDWHG�LQVLGHUV�ZLWK�DFFHVV�WR�DOO�WKH�LQIRUPDWLRQ�WKDW�WKH\�FRXOG�QHHG�WR�XQGHUVWDQG�

WKH�5HIUDLQ�2EOLJDWLRQ¶V�YDOXH�DQG�FRVW���7KHVH�FDSDEOH�LQYHVWRUV�GR�QRW�QHHG�SURWHFWLRQ�RI�

WKH�FRXUWV�WR�HVFDSH�D�EDG�EDUJDLQ���

6LPLODUO\�� DOORZLQJ� $XWKHQWL[� WR� HQIRUFH� WKH� 5HIUDLQ� 2EOLJDWLRQ� DJDLQVW� WKH�

3HWLWLRQHUV�GRHV�QRW�UDLVH�WKH�FRQFHUQV�DERXW�D�ODFN�RI�FRQVHQW�WKDW�PLJKW�EH�SUHVHQW�KDG�WKH�

ERDUG�RU�D�VXEVHW�RI�VWRFNKROGHUV�DGRSWHG�WKH�5HIUDLQ�2EOLJDWLRQ��RU�LI�$XWKHQWL[�ZDV�WU\LQJ�

WR� HQIRUFH� D� FRQWUDFW� RI� DGKHVLRQ� DJDLQVW� D� VWRFNKROGHU� WKDW� ODFNHG� EDUJDLQLQJ� SRZHU���

$XWKHQWL[�LV�VHHNLQJ�WR�HQIRUFH�WKH�5HIUDLQ�2EOLJDWLRQ�DJDLQVW�VWRFNKROGHUV�WKDW�VSHFLILFDOO\�

DVVHQWHG�WR�WKH�6WRFNKROGHUV�$JUHHPHQW���7KRVH�VWRFNKROGHUV�ZHUH�UHSUHVHQWHG�E\�FRXQVHO�

��� 0DQWL�,,������ :/ �������� DW���
��� -�$� ��������



��

DQG�KDG�QHJRWLDWLQJ�OHYHUDJH���7KHUH�LV�QR�EDVLV�WR�TXHVWLRQ�WKDW�WKH�3HWLWLRQHUV�IUHHO\�DQG�

NQRZLQJO\�FRQVHQWHG�WR�ZDLYH�WKHLU�DSSUDLVDO�ULJKWV�LQ�H[FKDQJH�IRU�YDOXDEOH�FRQVLGHUDWLRQ�

)LQDOO\�� WKURXJKRXW� WKHLU� SDSHUV�� WKH�3HWLWLRQHUV� IUDPH� WKH�5HIUDLQ�2EOLJDWLRQ� DV�

VRPHWKLQJ�WKDW�$XWKHQWL[�LPSRVHG�XSRQ�LWV�VWRFNKROGHUV���� 7KLV�IUDPLQJ�LV�LQDFFXUDWH���7KH�

5HIUDLQ�2EOLJDWLRQ�LV�QRW�D�SHUIRUPDQFH�REOLJDWLRQ�WKDW�$XWKHQWL[�XQLODWHUDOO\�IRLVWHG�XSRQ�

WKH�3HWLWLRQHUV�� �7KH�5HIUDLQ�2EOLJDWLRQ� LV�D�FRQFHVVLRQ� WKDW� WKH�3HWLWLRQHUV�YROXQWDULO\�

DJUHHG�WR�PDNH�LQ�H[FKDQJH�IRU�REWDLQLQJ�YDOXDEOH�IXQGLQJ�IURP�&DUO\OH���7KXV��WKLV�FDVH�LV�

DERXW�ZKHWKHU�VRSKLVWLFDWHG�DQG� LQIRUPHG�SDUWLHV�� UHSUHVHQWHG�E\�FRXQVHO�DQG�ZLWK� WKH�

EHQHILW�RI�EDUJDLQLQJ�SRZHU��FDQ�IUHHO\�DJUHH�WR�DOLHQDWH�WKHLU�DSSUDLVDO�ULJKWV�H[�DQWH LQ�

H[FKDQJH�IRU�YDOXDEOH�FRQVLGHUDWLRQ���7KH�DQVZHU�WR�WKDW�TXHVWLRQ�LV�\HV���

7KH�3HWLWLRQHUV�ZDUQ�WKDW�WKLV�KROGLQJ�ZLOO�KDYH�EURDG�DQG�QHJDWLYH�LPSOLFDWLRQV��

HIIHFWLYHO\�UHQGHULQJ�DOO�SURYLVLRQV�RI�WKH�'*&/�SHUPLVVLYH�DQG�HQGRUVLQJ�ZDLYHUV�RI�RWKHU�

VWRFNKROGHU�ULJKWV�WKDW�PD\�EH�IXQGDPHQWDO�WR�WKH�FRUSRUDWH�IRUP���� $OORZLQJ�$XWKHQWL[�

��� 6HH��H�J���2SHQLQJ�%U� ���³7KLV� LV�QRW�D�TXHVWLRQ�RI�D�NQRZLQJ�ZDLYHU�LQ�WKH�IDFH�RI�D� OLYH�
WUDQVDFWLRQ��QRU�D�TXHVWLRQ�RI�ZKDW�VWRFNKROGHUV�FDQ�GR�WR�HDFK�RWKHU�E\�SULYDWH�DJUHHPHQW��LW�LV�D�
TXHVWLRQ�RI�FRUSRUDWH�DXWKRULW\�DQG�ZKDW�FRUSRUDWLRQV�FDQ�GR�WR�WKHLU�RZQ VWRFNKROGHUV�´���LG��DW�
����³7KHUH�LV�QR�DXWKRULW\�LQ�WKH�'*&/�RU�FDVH�ODZ�IRU�D�FRUSRUDWLRQ WR�PRGLI\�VWRFNKROGHU�ULJKWV�
� � � VLPSO\�E\�SXWWLQJ�WKH�PRGLILFDWLRQ�LQ�D�VWRFNKROGHUV�DJUHHPHQW�� � � DQG�QRW�GHQRPLQDWLQJ�LW�D�
µFHUWLILFDWH¶�� � ��LQ�RUGHU�WR�FLUFXPYHQW�WKH�'HODZDUH�FRUSRUDWH�KLHUDUFK\�´�� LG��DW�����³7KHUH�LV�
QR�DXWKRULW\�IRU�D�'HODZDUH�FRUSRUDWLRQ�WR�HQWHU�LQWR�DQG�HQIRUFH�D�VWRFNKROGHUV�DJUHHPHQW�IRU�LWV�
RZQ�EHQHILW�DQG�DJDLQVW�LWV�RZQ�VWRFNKROGHUV�� � � �´��
��� 6HH��H�J���2SHQLQJ�%U� ����³8QGHU�WKH�WULDO�FRXUW¶V�DSSURDFK��ZKHWKHU�D�SURYLVLRQ�RI�WKH�'*&/�
LV�PDQGDWRU\�RU�SHUPLVVLYH�LV�LUUHOHYDQW�VR�ORQJ�DV�WKH�FRUSRUDWLRQ�DFWV�E\�VHSDUDWH�DJUHHPHQW���
%\� WKDW� ORJLF�� D� FRUSRUDWLRQ� FRXOG� HQWHU� LQWR� DQ� DJUHHPHQW� ZLWK� DOO� VWRFNKROGHUV� HQWLWOHG�
µ*RYHUQLQJ�$JUHHPHQW� �&KDUWHU�'LVFODLPHG��$PRQJ�&RUSRUDWLRQ�DQG�6WRFNKROGHUV¶� DQG�HDFK�
VWRFNKROGHU�VLJQDWRU\�ZRXOG�EH�ERXQG�WR�DELGH�E\�LWV�WHUPV��HYHQ�LI�LW�GLVFODLPHG�DOO�PDQGDWRU\�
SURYLVLRQV�RI�WKH�'*&/�´��



��

WR�HQIRUFH�WKLV�5HIUDLQ�2EOLJDWLRQ�DJDLQVW�WKHVH�3HWLWLRQHUV�GRHV�QRW�PHDQ�WKDW�DOO�H[�DQWH�

ZDLYHUV�RI�DSSUDLVDO�ULJKWV�DUH�HQIRUFHDEOH�RU�WKDW�WKH�ZDLYHU�RI�DQ\�RWKHU�VWRFNKROGHU�ULJKW�

ZRXOG�EH�HQIRUFHDEOH���7R�WKH�FRQWUDU\��WKHUH�DUH�RWKHU�FRQWH[WV�ZKHUH�DQ�H[�DQWH�ZDLYHU�RI�

DSSUDLVDO�ULJKWV�ZRXOG�EH�XQHQIRUFHDEOH�IRU�SXEOLF�SROLF\�UHDVRQV�

6LPLODUO\�� WKHUH�PD\� EH� RWKHU� VWRFNKROGHU� ULJKWV� WKDW� DUH� VR� IXQGDPHQWDO� WR� WKH�

FRUSRUDWH�IRUP�WKDW�WKH\�FDQQRW�EH�ZDLYHG�H[�DQWH��VXFK�DV�FHUWDLQ�ULJKWV�GHVLJQHG�WR�SROLFH�

FRUSRUDWH�PLVFRQGXFW�RU�WR�SUHVHUYH�WKH�DELOLW\�RI�VWRFNKROGHUV�WR�SDUWLFLSDWH�LQ�FRUSRUDWH�

JRYHUQDQFH���$OORZLQJ�$XWKHQWL[�WR�HQIRUFH�WKH�5HIUDLQ�2EOLJDWLRQ�DJDLQVW�WKH�3HWLWLRQHUV�

GRHV�QRW�PHDQ�WKDW�WKH�H[�DQWHZDLYHU�RI�DOO�RWKHU�VWRFNKROGHU�ULJKWV�ZRXOG�EH�HQIRUFHDEOH��

7KH�3HWLWLRQHUV�KDYH�IDLOHG�WR�LGHQWLI\�SROLF\�FRQFHUQV�WKDW�ZRXOG�MXVWLI\�VWRSSLQJ�

$XWKHQWL[�IURP�HQIRUFLQJ�WKH�5HIUDLQ�2EOLJDWLRQ�DJDLQVW�WKH�3HWLWLRQHUV�XQGHU�WKH�IDFWV�RI�

WKLV�FDVH�

�� 'HODZDUH�FRUSRUDWLRQV�FDQ�HQIRUFH�VWRFNKROGHUV�DJUHHPHQWV�

6HFWLRQ ����F��DXWKRUL]HV�³��RU�PRUH�VWRFNKROGHUV´�RI�D�'HODZDUH�FRUSRUDWLRQ�WR�

IRUP�D�YRWLQJ�DJUHHPHQW�

$Q� DJUHHPHQW� EHWZHHQ� � RU�PRUH� VWRFNKROGHUV�� LI� LQ�
ZULWLQJ�DQG�VLJQHG�E\�WKH�SDUWLHV�WKHUHWR��PD\�SURYLGH�WKDW�LQ�
H[HUFLVLQJ�DQ\�YRWLQJ�ULJKWV��WKH�VKDUHV�KHOG�E\�WKHP�VKDOO�EH�
YRWHG�DV�SURYLGHG�E\�WKH�DJUHHPHQW��RU�DV�WKH�SDUWLHV�PD\�DJUHH��
RU�DV�GHWHUPLQHG�LQ�DFFRUGDQFH�ZLWK�D�SURFHGXUH�DJUHHG�XSRQ�
E\�WKHP�
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7KH�3HWLWLRQHUV�DUJXH�WKDW�EHFDXVH�6HFWLRQ ����F��RQO\�PHQWLRQV�³VWRFNKROGHUV�´�LW�

GRHV�QRW�DXWKRUL]H�FRUSRUDWLRQV�WR�HQWHU�LQWR�D�YRWLQJ�DJUHHPHQW���� 1RWLQJ�WKDW�WKHUH�ZDV�

XQFHUWDLQW\�DERXW�ZKHWKHU�VWRFNKROGHUV�DJUHHPHQWV�ZHUH�HQIRUFHDEOH�XQGHU�FRPPRQ�ODZ��

WKH�3HWLWLRQHUV�FODLP�WKDW�$XWKHQWL[�FDQQRW�HQIRUFH�WKH�6WRFNKROGHUV�$JUHHPHQW�EHFDXVH�WKH�

*HQHUDO�$VVHPEO\�GLG�QRW�DXWKRUL]H�FRUSRUDWLRQV�WR�HQIRUFH�VXFK�DJUHHPHQWV����

7KLV�DUJXPHQW�PLVVHV�WKH�PDUN�IRU�VHYHUDO�UHDVRQV���)LUVW��WKH�XQFHUWDLQW\�XQGHU�WKH�

FRPPRQ� ODZ� ZDV� DERXW� ZKHWKHU� YRWLQJ� WUXVWV� ZHUH� LOOHJDO� EHFDXVH� WKH\� VHSDUDWHG�

RZQHUVKLS�IURP�YRWLQJ�ULJKWV���� 7KH�6WRFNKROGHUV�$JUHHPHQW�GRHV�QRW�DVVLJQ�YRWLQJ�ULJKWV�

WR�VRPHRQH�RWKHU�WKDQ�WKH�VWRFN¶V�RZQHU���5DWKHU��LW�LV�DQ�DJUHHPHQW�EHWZHHQ�VWRFNKROGHUV�

WR�YRWH�WKHLU�VKDUHV�FRQVLVWHQW�ZLWK�WHUPV�WR�ZKLFK�WKH�SDUWLHV�PXWXDOO\�DJUHHG���� 7KXV��WKH�

6WRFNKROGHUV�$JUHHPHQW� ODFNV� WKH� IXQGDPHQWDO� FKDUDFWHULVWLF� WKDW� UDLVHG� GRXEWV� DERXW�

ZKHWKHU�YRWLQJ�WUXVWV�ZHUH�HQIRUFHDEOH�XQGHU�FRPPRQ�ODZ�

$GGLWLRQDOO\��QRWKLQJ�LQ�WKH�ODQJXDJH�RI�6HFWLRQ ����SURKLELWV�FRUSRUDWLRQV�IURP�

HQWHULQJ�LQWR�VWRFNKROGHUV�DJUHHPHQWV�� �)RUPLQJ�FRQWUDFWV�LV�D�FRUH�FRUSRUDWH�SRZHU����

��� 2SHQLQJ�%U��������
��� ,G�
��� 6HH�� H�J���2FHDQLF� ([SO�� &R�� Y�� *U\QEHUJ�� ��� $��G ��� ���� �QRWLQJ� WKDW� WKH� VHSDUDWLRQ� RI�
RZQHUVKLS�IURP�YRWLQJ�ULJKWV�LV�ERWK�WKH�GHILQLQJ�IHDWXUH�RI�D�YRWLQJ�WUXVW�DQG�WKH�FKDUDFWHULVWLF�
WKDW�FDVW�GRXEW�RQ�ZKHWKHU�VXFK�DJUHHPHQWV�DUH�HQIRUFHDEOH��
��� 6HH��H�J���-�$� �������DW�� ��H���LPSRVLQJ�UHVWULFWLRQV�RQ�WKH�PLQRULW\�VWRFNKROGHUV�WR�YRWH�WKHLU�
RZQ�VKDUHV�FRQVLVWHQW�ZLWK�WKH�WHUPV�RI�WKH�6WRFNKROGHUV�$JUHHPHQW��
��� 6HH��H�J�����'HO��&� � ���������DXWKRUL]LQJ�FRUSRUDWLRQV�WR�³>P@DNH�FRQWUDFWV´��



��

7KXV��JLYHQ�'HODZDUH¶V�SXEOLF�SROLF\�UHVSHFWLQJ�SULYDWH�RUGHULQJ���� WKH�3HWLWLRQHUV�KDYH�

IDLOHG� WR� SURYLGH� D� VWURQJ� UHDVRQ� IRU� WKLV� &RXUW� WR� FRQVWUXH� 6HFWLRQ ���� WR� SURKLELW�

FRUSRUDWLRQV� IURP� HQWHULQJ� LQWR� D� VWRFNKROGHUV� DJUHHPHQW� GUDIWHG� DQG� QHJRWLDWHG� E\�

VRSKLVWLFDWHG� VWRFNKROGHUV� UHSUHVHQWHG� E\� FRXQVHO�� � 7KLQJV� PLJKW� EH� GLIIHUHQW� LI�� IRU�

H[DPSOH��D�FRUSRUDWLRQ¶V�ERDUG�RU�RIILFHUV�XVHG�D�VWRFNKROGHUV�DJUHHPHQW� WR�SHUSHWXDWH�

WKHPVHOYHV�LQ�RIILFH���%XW�WKDW�FRQFHUQ�LV�QRW�SUHVHQW�KHUH����

$FFRUGLQJO\��WKLV�&RXUW�DIILUPV�WKH�&RXUW�RI�&KDQFHU\¶V�KROGLQJ�WKDW�6HFWLRQ ����

GRHV�QRW�SURKLELW�D�'HODZDUH�FRUSRUDWLRQ�IURP�HQIRUFLQJ�D�VWRFNKROGHUV�DJUHHPHQW���

��� 6HH��H�J���6DO]EHUJ����� $��G DW �����³$W�LWV�FRUH��WKH�>'*&/@�LV�D�EURDG�HQDEOLQJ�DFW�ZKLFK�
OHDYHV�ODWLWXGH�IRU�VXEVWDQWLDO�SULYDWH�RUGHULQJ��SURYLGHG�WKH�VWDWXWRU\�SDUDPHWHUV�DQG�MXGLFLDOO\�
LPSRVHG�SULQFLSOHV�RI�ILGXFLDU\�GXW\�DUH�KRQRUHG�´��TXRWLQJ :LOOLDPV������$��G�DW��������
��� )RU� WKH� VDPH� UHDVRQV�� WKH�&RXUW�RI�&KDQFHU\¶V� RSLQLRQ� LQ� ,QVLWXIRUP�RI�1RUWK�$PHULFD�Y��
&KDQGOHU�LV�LQDSSRVLWH������� $��G �����'HO� &K� ������ ,Q�,QVLWXIRUP��WKH�FRXUW�VXJJHVWHG�WKDW�
FRUSRUDWLRQV�PLJKW�QRW�KDYH�VWDQGLQJ�WR�FRQWHVW�DQ�HOHFWLRQ�XQGHU�'*&/�6HFWLRQ ����EHFDXVH�WKH�
VWDWXWH²DV�LW�ZDV�ZULWWHQ�DW�WKDW�WLPH²GLG�QRW�H[SUHVVO\�JUDQW�FRUSRUDWLRQV�VWDQGLQJ���,G��DW������
Q����� VHH� 'HO� 6�%� ����� ���WK� *HQ�� $VVHP��� ����� 'HODZDUH� /DZV� &K� ���� �DPHQGLQJ�
6HFWLRQ ����WR�H[SUHVVO\�FRQIHU�VWDQGLQJ�XSRQ�FRUSRUDWLRQV����7KH�FRXUW¶V�FRQFHUQ�VHHPV�WR�KDYH�
EHHQ�EDVHG�� KRZHYHU�� RQ� WKH� SXEOLF� SROLF\� FRQFHUQV� XQGHUO\LQJ�'*&/�6HFWLRQ ����F���ZKLFK�
SURKLELWV�D�FRUSRUDWLRQ�IURP�YRWLQJ�LWV�RZQ�VWRFN�LQ�DQ�HIIRUW�WR�³SUHYHQW�WKRVH�LQ�FRQWURO�RI�D�
FRUSRUDWLRQ� IURP XVLQJ� FRUSRUDWH� UHVRXUFHV� WR� SHUSHWXDWH� WKHPVHOYHV� LQ� RIILFH�´ ,QVLWXIRUP��
��� $��G DW �����Q�����FLWLQJ�6SHLVHU�Y��%DNHU����� $��G ������'HO��&K� ��������7KDW�FRQFHUQ�LV�
QRW� SUHVHQW� KHUH� EHFDXVH� HQIRUFLQJ� WKH� 5HIUDLQ� 2EOLJDWLRQ� GLG� QRW� DOORZ� DQ\� GLUHFWRUV� WR�
SHUSHWXDWH�WKHPVHOYHV�LQ�RIILFH���7R�WKH�FRQWUDU\��WKH�PHUJHU�DJUHHPHQW�DOORZHG�DQ�RXWVLGHU�WR�
JDLQ�FRQWURO�RI�$XWKHQWL[�� �6HH��H�J���0DQWL ,,������ :/ ���������DW��� �QRWLQJ� WKDW� WKH������
PHUJHU�VROG�$XWKHQWL[�WR�D�WKLUG�SDUW\����$GGLWLRQDOO\��WKH�*HQHUDO�$VVHPEO\�GLG�QRW�QHHG�WR�OLVW�
FRUSRUDWLRQV� LQ� 6HFWLRQ ���� WR� JUDQW� FRUSRUDWLRQV� WKH� DXWKRULW\� WR� HQIRUFH� D� VWRFNKROGHUV�
DJUHHPHQW�� � '*&/� 6HFWLRQ �������� DOUHDG\� JUDQWV� FRUSRUDWLRQV� ZLWK� WKH� SRZHU� WR� IRUP� DQG�
HQIRUFH�FRQWUDFWV�



��

&� 7KH�&RXUW�RI�&KDQFHU\�'LG�1RW�$EXVH�,WV�'LVFUHWLRQ�E\�$ZDUGLQJ�WKH�
3HWLWLRQHUV�(TXLWDEOH�,QWHUHVW�RQ�WKH�0HUJHU�&RQVLGHUDWLRQ

7KH�&RXUW�RI�&KDQFHU\�DZDUGHG�WKH�3HWLWLRQHUV�HTXLWDEOH�LQWHUHVW�RQ�WKHLU�SRUWLRQ�RI�

WKH�PHUJHU�FRQVLGHUDWLRQ���� 7KH�FRXUW�H[SODLQHG�WKDW�EHFDXVH�WKH�$SSUDLVDO�3HWLWLRQ�UDLVHG�

VHYHUDO�QRYHO�TXHVWLRQV�RI�FRUSRUDWH�ODZ��$XWKHQWL[�ZDV�DEOH�WR�KROG�RQWR�IXQGV�EHORQJLQJ�

WR�WKH�3HWLWLRQHUV�IRU�D�ORQJ�SHULRG�RI�WLPH�ZKLOH�WKH�FRXUW�UHVROYHG�WKH�GLVSXWH���� 7KXV��WKH�

FRXUW�IRXQG�WKDW�HTXLW\�UHTXLUHG�DZDUGLQJ�WKH�3HWLWLRQHUV�LQWHUHVW�DW�WKH�VWDWXWRU\�UDWH��EXW�

EDVHG�RQ�WKH�FRXUW¶V�HTXLWDEOH�SRZHU�WR�IDVKLRQ�DQ�DSSURSULDWH�UHPHG\�

7KH�3HWLWLRQHUV�ZHUH�VWRFNKROGHUV�LQ�DQ�HQWLW\�� �7KURXJK�WKH�
����0HUJHU��WKH�PHUJHU�FRQVLGHUDWLRQ�EHFDPH�DYDLODEOH�WR�WKH�
3HWLWLRQHUV�� 1RQHWKHOHVV�� WKH\� KDG� VLJQLILFDQW� TXHVWLRQV�
UHJDUGLQJ� WKHLU�FRQWUDFWXDO�DQG� VWDWXWRU\� ULJKWV��DQG� LQ�JRRG�
IDLWK� WHVWHG� WKRVH� ULJKWV�E\�ILOLQJ�DQ�DSSUDLVDO�SHWLWLRQ�� �7KH�
OLWLJDWLRQ�UHTXLUHG�WKH�UHVROXWLRQ�RI�VHYHUDO�QRYHO�LVVXHV�DW�WKH�
LQWHUVHFWLRQ�RI�FRQWUDFW�DQG�FRUSRUDWH�ODZ�DQG�KDV�EHHQ�OHQJWK\���

7KH�HTXLWLHV�RI� WKH�VLWXDWLRQ�DUH� WKLV�� � WKH�3HWLWLRQHUV�
ZHUH� VWULSSHG� RI� WKHLU� VWRFN� DQG� HQWLWOHG� WR� FRQVLGHUDWLRQ�
WKHUHIRUH�IURP�WKH�WLPH�RI�WKH�����0HUJHU���7KHVH�IXQGV�RI�WKH�
3HWLWLRQHUV�KDYH�EHHQ�KHOG�E\�>$XWKHQWL[@�IRU�WKH�GXUDWLRQ�RI�
WKLV�QRZ�OHQJWK\�DFWLRQ���,W�ZRXOG��WR�P\�PLQG��EH�LQHTXLWDEOH�
QRW�WR�DZDUG�LQWHUHVW�RQ�WKDW�DPRXQW���,W�LV�ZLWKLQ�WKLV�&RXUW¶V�
GLVFUHWLRQ�WR�DZDUG�VXFK�LQWHUHVW��7KHUHIRUH��DQG�UHJDUGOHVV�RI�
ZKHWKHU ��'HO� &� � ����K��DSSOLHV�� ,� ILQG� WKDW� LQWHUHVW�DW� WKH�
OHJDO�UDWH�DSSOLHV� WR� WKH����� PHUJHU�FRQVLGHUDWLRQ�IURP�WKH�
GDWH�RI�WKH�PHUJHU����

��� 0DQWL�,,,������ :/ ���������DW���
��� ,G�
��� ,G���FLWDWLRQV�RPLWWHG���IRUPDWWLQJ�DOWHUHG��



��

$XWKHQWL[� DUJXHV� WKDW� WKH�&RXUW� RI�&KDQFHU\� HUUHG� E\� DZDUGLQJ� WKH� 3HWLWLRQHUV�

LQWHUHVW�RQ�WKH�PHUJHU�FRQVLGHUDWLRQ�EHFDXVH�WKH\�³GLG�QRW�DVVHUW�D�FODLP�WR�WKH�PHUJHU�

FRQVLGHUDWLRQ�LQ�DQ\�SOHDGLQJ�´��� $XWKHQWL[�FODLPV�WKDW�³>Z@LWKRXW�WKH�EHQHILW�RI� OHJDO�

SOHDGLQJV�� � � >LW@�KDG�QR�QRWLFH�DV�WR�ZKHWKHU�>WKH@�3HWLWLRQHUV�ZHUH�VHHNLQJ�DQ�DZDUG�RI�WKH�

PHUJHU�FRQVLGHUDWLRQ�RQ�OHJDO�RU�HTXLWDEOH�JURXQGV�́ ��� )XUWKHU��$XWKHQWL[�DUJXHV�WKDW�WKH�

DZDUG�RI�LQWHUHVW�ZDV�FRQWUDU\�WR�WKH�SURYLVLRQ�RI�WKH�PHUJHU�DJUHHPHQW�VWDWLQJ�WKDW�WKH�

FDQFHOOHG�VWRFN�³VKDOO�EH�� � � FRQYHUWHG � � � LQWR � � � WKH�PHUJHU�FRQVLGHUDWLRQ � � �ZLWKRXW�DQ\�

LQWHUHVW�WKHUHRQ � � � �´��� )LQDOO\��$XWKHQWL[�DUJXHV�WKDW�WKHUH�ZDV�QR�HTXLWDEOH�EDVLV�WR�DZDUG�

LQWHUHVW�EHFDXVH�WKH�3HWLWLRQHUV�FDXVHG�WKHLU�RZQ�PLVIRUWXQH�E\�ILOLQJ�WKH�$SSUDLVDO�3HWLWLRQ�

LQVWHDG�RI� DFFHSWLQJ� WKH�PHUJHU� FRQVLGHUDWLRQ�� DQG� WKDW�$XWKHQWL[�GLG�QRW�EHQHILW� IURP�

KROGLQJ�WKH�IXQGV�EHORQJLQJ�WR�WKH�3HWLWLRQHUV�EHFDXVH�WKRVH�IXQGV�ZHUH�GHSRVLWHG�LQ�D QRQ�

LQWHUHVW�EHDULQJ�DFFRXQW�

7KH� 3HWLWLRQHUV� UDLVH� VHYHUDO� DUJXPHQWV� LQ� GHIHQVH� RI� WKH� &RXUW� RI� &KDQFHU\¶V�

DQDO\VLV���)RU�H[DPSOH��WKH�3HWLWLRQHUV�FODLP�WKDW�WKH\�GLG�QRW�QHHG�WR�SOHDG�D�FODLP�IRU�WKH�

PHUJHU� FRQVLGHUDWLRQ� WR� SURYLGH� DGHTXDWH� QRWLFH� EHFDXVH�$XWKHQWL[� DVNHG� WKH� FRXUW� WR�

³GLUHFW�>WKH@�3HWLWLRQHUV�WR�� � � DFFHSW�WKH�0HUJHU�FRQVLGHUDWLRQ�IRU�>WKHLU@�VKDUHV � � � �́ ���

7KH�3HWLWLRQHUV�DOVR�DUJXH�WKDW�WKH\�ZHUH�HQWLWOHG�WR�LQWHUHVW�DV�D�PDWWHU�RI�ULJKW�EHFDXVH�WKH\�

��� $QVZHULQJ�%U� ���
��� ,G��DW����
��� -�$� �����DW�� ����
��� -�$� ����
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ZHUH�HQWLWOHG�WR�UHFHLYH�WKH�PHUJHU�FRQVLGHUDWLRQ��DQG�WKDW�'HODZDUH�FRXUWV�KDYH�XVHG�WKHLU�

HTXLWDEOH�SRZHUV�WR�DZDUG�LQWHUHVW�XQGHU�VLPLODU�FLUFXPVWDQFHV�ZKHUH�D�VWRFNKROGHU�IDLOHG�

WR�SHUIHFW�LWV�DSSUDLVDO�FODLP�DQG�ZDV�WKHUHIRUH�IRUFHG�WR�VHWWOH�IRU�WKH�DPRXQW�RI�WKH�PHUJHU�

FRQVLGHUDWLRQ�

7KLV� &RXUW� UHYLHZV� IRU� DEXVH� RI� GLVFUHWLRQ� WKH� &RXUW� RI� &KDQFHU\¶V� DZDUG� RI�

HTXLWDEOH�LQWHUHVW���� 7KH�&RXUW�RI�&KDQFHU\�KDV�EURDG�HTXLWDEOH�DXWKRULW\�WR�DZDUG�SUH�

MXGJPHQW�LQWHUHVW��LQFOXGLQJ�WR�D�SDUW\�WKDW�GLG�QRW�SUHYDLO�LQ�WKH�OLWLJDWLRQ���� 7KH ³FRXUW�

PD\�JUDQW�VXFK�UHOLHI�DV�WKH�IDFWV�RI�D�SDUWLFXODU�FDVH�PD\�UHTXLUH�HYHQ�LI�WKH�SUHYDLOLQJ�SDUW\�

KDV�QRW�GHPDQGHG�VXFK�UHOLHI�LQ�LWV�SOHDGLQJV�´��� 2Q�DW�OHDVW�RQH�RFFDVLRQ��WKH�&RXUW�RI�

&KDQFHU\� KDV� VXJJHVWHG� WKDW� D� VWRFNKROGHU� FRXOG� UHFHLYH� HTXLWDEOH� LQWHUHVW� RQ�PHUJHU�

FRQVLGHUDWLRQ�GHVSLWH�IDLOLQJ�WR�SHUIHFW�LWV�DSSUDLVDO�FODLP����

��� 6HH��H�J���%RXVK������ :/ �������DW����³>:@H�UHYLHZ�WKH�>&RXUW�RI�&KDQFHU\¶V@�GHFLVLRQ�WR�
DZDUG�� � � HTXLWDEOH�LQWHUHVW�� � � IRU�DEXVH�RI�GLVFUHWLRQ�´��FLWLQJ�6KHOO�3HWUROHXP��,QF��Y��6PLWK��
��� $��G ����������'HO� ��������
��� 6HH�� H�J��� +D\ZDUG� Y�� *UHHQ�� �� $��G ����� ������� �'HO� ������ �DIILUPLQJ� WKH� &RXUW� RI�
&KDQFHU\¶V�HTXLWDEOH�DZDUG�RI�LQWHUHVW�WR�WKH�GHIHQGDQW��ZKR�ZDV�QRW�WKH�SUHYDLOLQJ�SDUW\�DW�WULDO�
DQG�GLG�QRW�KDYH�D�FRQWUDFWXDO�ULJKW�WR�LQWHUHVW���5H&RU�0HG���,QF� Y��:DUQNLQJ������ :/ ��������
DW� �� �'HO�� &K� -DQ� ���� ������ �³7KH� &RXUW� >RI� &KDQFHU\@� µKDV� EURDG� GLVFUHWLRQ�� VXEMHFW� WR�
SULQFLSOHV�RI�IDLUQHVV¶�LQ�DZDUGLQJ�LQWHUHVW�´��TXRWLQJ�9DOHDQW�3KDUPV��,QW¶O�Y��-HUQH\������$��G�
����������'HO� &K� ��������
��� %RXVK�Y��+RGJHV����� $��G ��������� :/ �������DW�� �'HO� -DQ� �����������7$%/(���ILUVW�
FLWLQJ�&K��&W� 5� ���F���DQG�WKHQ�FLWLQJ�:HLQEHUJHU�Y��823��,QF������ $��G �����������������
��� 6HH�0HKWD� Y�� 6PXUILW�6WRQH� &RQWDLQHU� &RUS��� ���� :/ ��������� DW� � �'HO� &K� 2FW� ����
�������RSLQLQJ�WKDW�GHVSLWH�WKH�VWRFNKROGHUV¶�IDLOXUH�WR�SHUIHFW�WKHLU�DSSUDLVDO�FODLP��³>W@KH�UHPHG\�
IRU�>WKH�GHIHQGDQW¶V@�IDLOXUH�WR�SD\�WKH�FDVK�SRUWLRQ�>RI� WKH�PHUJHU�FRQVLGHUDWLRQ@�LV� UHODWLYHO\�
VWUDLJKWIRUZDUG���GDPDJHV�HTXDO�WR�WKH�DPRXQW�RI�WKH�FDVK�SRUWLRQ�SOXV�DQ�DZDUG�RI�SUH� DQG�SRVW�
MXGJPHQW� LQWHUHVW�UXQQLQJ�IURP � � ��� WKH�GD\�DIWHU� WKH�����GD\�>DSSUDLVDO�SHWLWLRQ@�ILOLQJ�SHULRG�
UDQ�� XQWLO� WKH� GDWH� RI� SD\PHQW�´� �HPSKDVLV� DGGHG���� VHH� DOVR� %UDQG\ZLQH� 6P\UQD�� ,QF�� Y��
0LOOHQQLXP�%XLOGHUV��//&���� $��G ����������'HO� �������³>,@QWHUHVW�LV�DZDUGHG�LQ�'HODZDUH�DV�
D�PDWWHU�RI� ULJKW�DQG�QRW�RI� MXGLFLDO�GLVFUHWLRQ�´� �TXRWLQJ 0RVNRZLW]�Y��0D\RU�DQG�&RXQFLO�RI�



��

$OWKRXJK�ZH�PLJKW�UHDFK�D�GLIIHUHQW�UHVXOW�RQ�GH�QRYR�UHYLHZ��WKLV�&RXUW�KROGV�WKDW�

WKH�&RXUW�RI�&KDQFHU\�GLG�QRW�DEXVH�LWV�GLVFUHWLRQ�E\�DZDUGLQJ�WKH�3HWLWLRQHUV�HTXLWDEOH�

LQWHUHVW�RQ�WKH�PHUJHU�FRQVLGHUDWLRQ���$V�QRWHG�DERYH��WKH�&RXUW�RI�&KDQFHU\�KDV�EURDG�

GLVFUHWLRQ�WR�IDVKLRQ�DQ�DSSURSULDWH�UHPHG\���5HJDUGOHVV�RI�ZKHWKHU�WKH�3HWLWLRQHUV�SOHG�D�

FODLP�IRU�WKH�PHUJHU�FRQVLGHUDWLRQ�LQ�WKH�DOWHUQDWLYH��$XWKHQWL[ UHFRPPHQGHG�WKDW�WKH�&RXUW�

UHVROYH�WKH�$SSUDLVDO�3HWLWLRQ�E\�RUGHULQJ�WKH�3HWLWLRQHUV�WR�DFFHSW�WKH�PHUJHU�FRQVLGHUDWLRQ���

7KLV�VXJJHVWLRQ�UDLVHG�WKH�TXHVWLRQ�RI�ZKHWKHU�WKH�3HWLWLRQHUV�VKRXOG�UHFHLYH�LQWHUHVW�RQ�

WKHLU�SRUWLRQ�RI�WKH�PHUJHU�FRQVLGHUDWLRQ���$QG�WKH�3HWLWLRQHUV�FRXOG�QRW�DFFHSW�WKH�PHUJHU�

FRQVLGHUDWLRQ�XQWLO�WKH�FRXUW�GHFLGHG�WKH�PDQ\�QRYHO�LVVXHV�RI�FRUSRUDWH�DQG�FRQWUDFWXDO�ODZ�

WKH�$SSUDLVDO�3HWLWLRQ�UDLVHG���)LQDOO\��DOWKRXJK�WKH�PHUJHU�FRQVLGHUDWLRQ�ZDV�GHSRVLWHG�LQ�D�

QRQ�LQWHUHVW�EHDULQJ�DFFRXQW�� WKH� IDFW� UHPDLQV� WKDW� WKH�3HWLWLRQHUV�ZHUH�GHSULYHG�RI� WKH�

EHQHILFLDO�XVH�RI�WKHLU�SURSHUW\�IRU�DQ�H[WHQGHG�SHULRG�RI�WLPH�WR�UHVROYH�D�GLVSXWH�UHJDUGLQJ�

D�PHUJHU�DJUHHPHQW�WR�ZKLFK�WKH\�GLG�QRW�DJUHH��DQG�WKDW�$XWKHQWL[²DORQJ�ZLWK�&DUO\OH�

DQG�WKH�DFTXLUHU²KDG�WKH�SRZHU�WR�FKRRVH�DQG�FRQWURO�ZKHUH�WKH�IXQGV�EHORQJLQJ�WR�WKH�

3HWLWLRQHUV�ZHUH�GHSRVLWHG���*LYHQ�WKH�WRWDOLW\�RI�WKHVH�FLUFXPVWDQFHV��WKH�&RXUW�RI�&KDQFHU\�

GLG�QRW�DEXVH�LWV�GLVFUHWLRQ�E\�KROGLQJ�WKDW�IDLUQHVV�UHTXLUHG�DZDUGLQJ�WKH�3HWLWLRQHUV�LQWHUHVW�

RQ�WKHLU�SRUWLRQ�RI�WKH�PHUJHU�FRQVLGHUDWLRQ�

:LOP��� ��� $��G ����� ���� �'HO� ��������%RXVK� Y�� +RGJHV�� ��� $��G ����� ���� :/ ������� DW�
� �'HO��-DQ� �����������³7KH�ODZ�LV�WKDW�ZKHUH�D�FRXUW�RI�HTXLW\�LQ�LWV�VRXQG�GLVFUHWLRQ�ILQGV�WKDW�
MXVWLFH�UHTXLUHV�LQWHUHVW��LW�LV�WKH�GXW\�RI�WKDW�FRXUW�WR�DOORZ�LQWHUHVW�´��TXRWLQJ�+D\ZDUG�Y��*UHHQ��
�� $��G �����������������



��

'� 7KH�&RXUW�RI�&KDQFHU\�3URSHUO\�'HQLHG�$XWKHQWL[¶V�5HTXHVW�IRU�3UH�
-XGJPHQW�,QWHUHVW�RQ�$WWRUQH\V¶�)HHV

8QGHU�6HFWLRQ ���L��RI�WKH�6WRFNKROGHUV�$JUHHPHQW��WKH�SUHYDLOLQJ�SDUW\�LQ�OLWLJDWLRQ�

³LQYROYLQJ�WKH�� � � HQIRUFHPHQW�RI�WKH�ULJKWV�RU�REOLJDWLRQV�RI�WKH�3DUWLHV´�KDV�WKH�ULJKW�WR�

UHFRYHU�UHDVRQDEOH�DWWRUQH\V¶�IHHV�DQG�H[SHQVHV��WKH�³)HH�6KLIWLQJ�3URYLVLRQ´��

�L� $WWRUQH\¶V�)HHV� ,Q�WKH�HYHQW�RI�DQ\�OLWLJDWLRQ�RU�
RWKHU� OHJDO� SURFHHGLQJ� LQYROYLQJ� WKH� LQWHUSUHWDWLRQ� RI� WKLV�
$JUHHPHQW�RU�HQIRUFHPHQW�RI�WKH�ULJKWV�RU�REOLJDWLRQV�RI�WKH�
3DUWLHV�� WKH� SUHYDLOLQJ� 3DUW\� RU� 3DUWLHV� VKDOO� EH� HQWLWOHG� WR�
UHFRYHU�UHDVRQDEOH�DWWRUQH\¶V�IHHV�DQG�H[SHQVHV�LQ�DGGLWLRQ�WR�
DQ\�RWKHU�DYDLODEOH�UHPHG\����

7KH�&RXUW�RI�&KDQFHU\�KHOG�WKDW�$XWKHQWL[�FRXOG�UHFRYHU�IHHV�XQGHU�WKH�)HH�6KLIWLQJ�

3URYLVLRQ�EXW�ZDV�QRW�HQWLWOHG�WR�SUH�MXGJPHQW�LQWHUHVW���� $XWKHQWL[�DUJXHV�WKDW�WKLV�KROGLQJ�

ZDV�HUURQHRXV�EHFDXVH�LW�ZDV�ZURQJIXOO\�GHSULYHG�RI�WKH�EHQHILFLDO�XVH�RI�WKH�IXQGV�LW�VSHQW�

WR�GHIHQG�DJDLQVW�WKH�$SSUDLVDO�3HWLWLRQ�EHIRUH�WKH�&RXUW�RI�&KDQFHU\�JUDQWHG�VXPPDU\�

MXGJPHQW�DJDLQVW�WKH�3HWLWLRQHUV���� $XWKHQWL[�DOVR�DUJXHV�WKDW�LW�ZDV�LQDSSURSULDWH�WR�DZDUG�

WKH�ORVLQJ�SDUW\�LQWHUHVW�RQ�WKH�PHUJHU�FRQVLGHUDWLRQ�ZKLOH�GHQ\LQJ�WKH�SUHYDLOLQJ�SDUW\�

LQWHUHVW�RQ�WKH�DWWRUQH\V¶�IHHV�RZHG�XQGHU�WKH�)HH�6KLIWLQJ�3URYLVLRQ����

7KH� &RXUW� RI� &KDQFHU\� SURSHUO\� UHMHFWHG�$XWKHQWL[¶V� UHTXHVW� IRU� SUH�MXGJPHQW�

LQWHUHVW���8QGHU�WKH�SODLQ�ODQJXDJH�RI�WKH�)HH�6KLIWLQJ�3URYLVLRQ��WKH�3HWLWLRQHUV�ZHUH�QRW�

��� -�$� ����DW�� ���L��
��� 0DQWL ,,,������ :/ ���������DW�����
��� $QVZHULQJ�%U� ������
��� ,G�
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OLDEOH� IRU� DWWRUQH\V¶� IHHV� XQOHVV� DQG� XQWLO� $XWKHQWL[� EHFDPH� WKH� SUHYDLOLQJ� SDUW\����

$XWKHQWL[�EHFDPH� WKH�SUHYDLOLQJ�SDUW\�ZKHQ� WKH�&RXUW�RI�&KDQFHU\�JUDQWHG� VXPPDU\�

MXGJPHQW�DJDLQVW�WKH�3HWLWLRQHUV��DQG�QRWKLQJ�LQ�WKH�)HH�6KLIWLQJ�3URYLVLRQ�DOORZHG�IRU�SUH�

MXGJPHQW�LQWHUHVW���7KXV��$XWKHQWL[�LV�DVNLQJ�IRU�DQ�DZDUG�RI�SUH�MXGJPHQW�LQWHUHVW�XQGHU�D�

FRQWUDFWXDO�SURYLVLRQ�WKDW�GRHV�QRW�SURYLGH�WKDW�UHPHG\�

7KH�ODQJXDJH�LQ�WKH�)HH�6KLIWLQJ�3URYLVLRQ�SUHVHUYLQJ�³DQ\�RWKHU�DYDLODEOH�UHPHG\ �́

GRHV�QRW�FKDQJH�WKH�DQDO\VLV���� $SDUW�IURP�HQIRUFLQJ�WKH�)HH�6KLIWLQJ�3URYLVLRQ��$XWKHQWL[�

GRHV�QRW�FODLP�WKDW�LW�KDV�DQRWKHU�SDWK�WR�UHFRYHULQJ�LWV�DWWRUQH\V¶�IHHV���$QG�IRU�WKH�UHDVRQV�

SURYLGHG�DERYH��WKH�3HWLWLRQHUV�FRXOG�QRW�KDYH�EUHDFKHG�WKH�)HH�6KLIWLQJ�3URYLVLRQ�EHIRUH�

WKH�&RXUW�RI�&KDQFHU\�GLVPLVVHG�WKH�$SSUDLVDO�3HWLWLRQ���7KH�FDVH�ODZ�$XWKHQWL[�FLWHV�LV�

LQDSSRVLWH�IRU�WKH�VDPH�UHDVRQ���,Q�HDFK�RI�WKRVH�FDVHV��SUH�MXGJPHQW�LQWHUHVW�ZDV�RZHG�

EHFDXVH� WKH� REOLJDWLRQ� WR� LQGHPQLI\� DURVH� EHIRUH� WKH� SDUW\� VHHNLQJ� IHHV� EHFDPH� WKH�

SUHYDLOLQJ�SDUW\���� RU�WKH�FRXUW�DZDUGHG�SUH�MXGJPHQW�LQWHUHVW�WR�D�SDUW\�WKDW�SUHYDLOHG�RQ�

LWV�DIILUPDWLYH�FODLP���� 7KLV�LV�QRW�WUXH�RI�WKH�)HH�6KLIWLQJ�3URYLVLRQ��DQG�WKH�&RXUW�LV�

XQZLOOLQJ�WR�DGG�ODQJXDJH�WR�ZKLFK�WKH�SDUWLHV�GLG�QRW�DJUHH�

��� 6HH -�$� ����DW�� ���L��
��� 6HH�LG�
��� 6HH�� H�J��� 8QGHUEULQN� Y�� :DUULRU� (QHUJ\� 6HUYV�� &RUS��� ���� :/ ��������� DW� ���
�'HO� &K� 0D\ �����������³$�SDUW\�VHHNLQJ�DGYDQFHPHQW�LV�HQWLWOHG�WR�LQWHUHVW�IURP�WKH�GDWH�RQ�
ZKLFK� WKH� SDUW\� µVSHFLILHG� WKH� DPRXQW� RI� UHLPEXUVHPHQW� GHPDQGHG� DQG� SURGXFHG� KLV�ZULWWHQ�
SURPLVH�WR�SD\�¶´��TXRWLQJ &LWDGHO�+OGJ��&RUS��Y��5RYHQ������$��G����� ����Q���� �'HO� �������
��� 6HH��H�J�� 7UDQV�:RUOG�$LUOLQHV�,QF��Y��6XPPD�&RUS������� :/ ������DW����'HO��&K� -DQ� ����
�������DII¶G�� ��� $��G ���� �'HO� ������ �DZDUGLQJ� WKH� SODLQWLII� SUH�MXGJPHQW� LQWHUHVW� DIWHU� WKH�
SODLQWLII�SUHYDLOHG�DW�WULDO��



��

)LQDOO\��WKH�&RXUW�UHMHFWV�$XWKHQWL[¶V�GLVSDUDWH�WUHDWPHQW�DUJXPHQW���:KHWKHU�WKH�

3HWLWLRQHUV ZHUH�HQWLWOHG�WR�HTXLWDEOH�LQWHUHVW�RQ�WKHLU�SRUWLRQ�RI�WKH�PHUJHU�FRQVLGHUDWLRQ�

KDV�QR�EHDULQJ�RQ�ZKHWKHU�$XWKHQWL[�KDG�D�FRQWUDFWXDO�ULJKW�WR�SUH�MXGJPHQW�LQWHUHVW�XQGHU�

WKH�)HH�6KLIWLQJ�3URYLVLRQ���7KH�IRUPHU�LV�D�TXHVWLRQ�RI�WKH�&RXUW�RI�&KDQFHU\¶V�EURDG�

HTXLWDEOH�SRZHU�WR�IDVKLRQ�DQ�DSSURSULDWH�UHPHG\���7KH�ODWWHU�LV�D�TXHVWLRQ�RI�WKH�REMHFWLYH�

LQWHQW�RI�WKH�EDUJDLQ�WKH�SDUWLHV�VWUXFN���7KHVH�DUH�VHSDUDWH�LVVXHV���$FFRUGLQJO\��WKLV�&RXUW�

DIILUPV�WKH�&RXUW�RI�&KDQFHU\¶V�KROGLQJ�WKDW�WKH�SODLQ�PHDQLQJ�RI�WKH�)HH�6KLIWLQJ�3URYLVLRQ�

GLG�QRW�JUDQW�$XWKHQWL[�SUH�MXGJPHQW�LQWHUHVW�RQ�LWV�DWWRUQH\V¶�IHHV�

,9� &21&/86,21

)RU�WKH�UHDVRQV�SURYLGHG�DERYH��WKH�&RXUW�DIILUPV�WKH�&RXUW�RI�&KDQFHU\¶V�MXGJPHQW�



��

9$/,+85$��-���GLVVHQWLQJ�

$SSHOODQWV�&URVV�$SSHOOHHV 0DQWL� +ROGLQJV�� //&�� DQG� RWKHU� FRPPRQ�

VWRFNKROGHUV� �FROOHFWLYHO\�� ³3HWLWLRQHUV´�� LQ� WKH� SUHGHFHVVRU� HQWLW\� WR� $SSHOOHH�&URVV�

$SSHOODQW�$XWKHQWL[�$FTXLVLWLRQ�&R���³$XWKHQWL[´��VRXJKW�DSSUDLVDO���7KH�SDUWLHV�GR�QRW�

GLVSXWH�WKDW�WKH�PHUJHU�LV�RQH�WKDW�ZRXOG�JLYH�ULVH�WR�VWDWXWRU\�DSSUDLVDO�ULJKWV��QRU�WKDW�

3HWLWLRQHUV WRRN�WKRVH�DFWLRQV�QHFHVVDU\�WR�SHUIHFW�DSSUDLVDO�ULJKWV���,QVWHDG��WKH�&RXUW�RI�

&KDQFHU\� IRXQG� WKDW� WKH� DSSUDLVDO� UHPHG\� ZDV� XQDYDLODEOH� EHFDXVH� D� VWRFNKROGHUV�

DJUHHPHQW��WKH�³6WRFNKROGHUV�$JUHHPHQW´��REOLJDWHG�3HWLWLRQHUV�WR�UHIUDLQ�IURP�VHHNLQJ

LW�� �)URP� WKDW�FRQFOXVLRQ�� WKH� WULDO� FRXUW�KHOG� WKDW� WKH�FRQWUDFWXDO�REOLJDWLRQ�EDUUHG� WKH�

DSSUDLVDO�UHPHG\���

7R� UHDFK� WKLV� KROGLQJ�� WKH� WULDO� FRXUW� QHFHVVDULO\� KDG� WR� ILQG� WKDW SXUVXLQJ WKH�

DSSUDLVDO�UHPHG\�ZRXOG�EUHDFK�D�SURYLVLRQ�RI�WKH�6WRFNKROGHUV�$JUHHPHQW�DQG�WKDW�WKH�

SURYLVLRQ�DW�LVVXH�LV�HQIRUFHDEOH���7KH�VHFRQG�RI�WKHVH�LQTXLULHV��� ZKHWKHU�D�VWRFNKROGHUV�

DJUHHPHQW� SUHHPSWLYHO\� ZDLYLQJ� DSSUDLVDO� ULJKWV H[� DQWH DQG� ZKLFK� ELQGV� DOO� RI� LWV�

VWRFNKROGHUV�DQG�JRYHUQV�DOO�RI�LWV�VWRFN�LV�HQIRUFHDEOH�XQGHU�WKH�'*&/��� LV�D�GLIILFXOW�

DQG�LPSRUWDQW�TXHVWLRQ�RI�'HODZDUH�FRUSRUDWH�ODZ�� 5HFRJQL]LQJ�WKH�LPSRUWDQFH�RI�WKH�

LQTXLU\��WKH�&RXUW�RI�&KDQFHU\�LVVXHG�D�VHFRQG�RSLQLRQ�LQ�UHVSRQVH�WR�3HWLWLRQHUV¶�0RWLRQ�

IRU�5HDUJXPHQW�H[SRXQGLQJ�RQ�WKDW�VLQJOH�TXHVWLRQ���7KH�&RXUW�RI�&KDQFHU\¶V�KROGLQJ�LV�

� 3HWLWLRQHUV�SRLQW�RXW�WKDW�³ZKHWKHU�D�VWRFNKROGHU�FDQ�ZDLYH�D�PDQGDWRU\�ULJKW�LQ�FRQQHFWLRQ�ZLWK�
D�VSHFLILF�WUDQVDFWLRQ��� L�H�� D�µNQRZLQJ¶�ZDLYHU�RU�UHOLQTXLVKPHQW��� LV�QRW�WKH�LVVXH�KHUH���7KH�
LVVXH� LV�ZKHWKHU�VXFK� ULJKWV�FDQ�EH�HOLPLQDWHG�H[�DQWH�´� �2S��%U��DW����� �7KH\�HPSKDVL]H� WKDW�
³>W@KLV�LV�QRW�D�TXHVWLRQ�RI�D�NQRZLQJ�ZDLYHU�LQ�WKH�IDFH�RI�D�OLYH�WUDQVDFWLRQ��QRU�D�TXHVWLRQ�RI�
ZKDW�VWRFNKROGHUV�FDQ�GR�WR�HDFK�RWKHU�E\�SULYDWH�DJUHHPHQW��LW�LV�D�TXHVWLRQ�RI�FRUSRUDWH�DXWKRULW\�
DQG�ZKDW�FRUSRUDWLRQV�FDQ�GR�WR�WKHLU�RZQ�VWRFNKROGHUV�´��2S��%U��DW�����,�DJUHH���



��

VLJQLILFDQW�EHFDXVH�LW�LV�WKH�ILUVW�WLPH�D�'HODZDUH�FRXUW�KDV�KHOG�WKDW�D�FRQWUDFWXDO�SURYLVLRQ�

LQ�D�VWRFNKROGHUV�DJUHHPHQW EDUULQJ FRPPRQ�VWRFNKROGHUV�IURP�H[HUFLVLQJ�WKHLU�VWDWXWRU\�

DSSUDLVDO�ULJKWV�XQGHU�� 'HO��&��������LV�HQIRUFHDEOH�DV�D�PDWWHU�RI�ODZ��

7KH�&RXUW�RI�&KDQFHU\�KHOG�LQ�,Q�UH�$SSUDLVDO�RI�)RUG�+ROGLQJV��,QF��3UHIHUUHG�

6WRFN� WKDW�WKH�DSSUDLVDO�ULJKW�VHW�IRUWK�LQ�6HFWLRQ�����LV�³PDQGDWRU\�´� 1HYHUWKHOHVV��LW�

DOVR�KHOG�WKDW�WKH�IDLU�YDOXH�RI�SUHIHUUHG�VWRFN�FRXOG�EH�VHW�E\�FRQWUDFW�� %XW�&KDQFHOORU�

$OOHQ�ZDV�FDUHIXO�WR�FDXWLRQ�WKDW�³SUHIHUUHG�VWRFN�LV�D�YHU\�VSHFLDO�FDVH�´� 7KH�&RXUW�RI�

&KDQFHU\� VSHFLILFDOO\� DGGUHVVHG� RQO\� ³ZKHWKHU� SXUFKDVHUV� RI� SUHIHUUHG� VWRFN� FDQ�� LQ�

HIIHFW��FRQWUDFW�DZD\�WKHLU�ULJKWV�WR�VHHN�MXGLFLDO�GHWHUPLQDWLRQ�RI�WKH�IDLU�YDOXH�RI�WKHLU�

VWRFN��E\�DFFHSWLQJ�D�VHFXULW\�WKDW�H[SOLFLWO\�SURYLGHV�HLWKHU�D�VWDWHG�DPRXQW�RU�D�IRUPXOD�

E\�ZKLFK�DQ�DPRXQW�WR�EH�UHFHLYHG�LQ�WKH HYHQW�RI�D PHUJHU�LV�VHW�IRUWK�´� ,�VXEPLW�WKDW�

WKH�VHWWLQJ�RI�WKH�YDOXH�LQ�D�FHUWLILFDWH�RI�GHVLJQDWLRQV�LV�QRW�WUXO\�D�ZDLYHU�RI�6HFWLRQ�����

ULJKWV��EXW�UDWKHU��³WKH�DPRXQW�VR�IL[HG�RU�GHWHUPLQHG�FRQVWLWXWHV�WKH�µIDLU�YDOXH¶�RI�WKH�

VWRFN�IRU�WKH�SXUSRVHV�RI�GLVVHQWHUV¶�ULJKWV�XQGHU�6HFWLRQ�����´�

� 0DQWL�+ROGLQJV��//&�Y��$XWKHQWL[�$FT��&R� �0DQWL�,��������:/����������DW��±� �'HO��&K��2FW��
���������
� ����$��G������'HO��&K����������
� ,G��DW�����
� ,G��DW������³$OO�RI�WKH�FKDUDFWHULVWLFV�RI�WKH�SUHIHUUHG�DUH�RSHQ�IRU�QHJRWLDWLRQ��WKDW�LV�WKH�QDWXUH�
RI�WKH�VHFXULW\�´����
� ,G����³>3@UHIHUUHG�VWRFN�LV�D�YHU\�VSHFLDO�FDVH���������7R�WKH�H[WHQW�LW�SRVVHVVHV�DQ\�VSHFLDO�ULJKWV�
RU�SRZHUV�DQG�WR�WKH�H[WHQW�LW�LV�UHVWULFWHG�RU�OLPLWHG�LQ�DQ\�ZD\��WKH�UHODWLRQ�EHWZHHQ�WKH�KROGHU�
RI�WKH�SUHIHUUHG�DQG�WKH�FRUSRUDWLRQ�LV�FRQWUDFWXDO�´����
� ,G��DW�������
� ,G��DW�������6HH�DOVR�6KLIWDQ�Y��0RUJDQ�-RVHSK�+ROGLQJV� ,QF������$��G�����������'HO��&K��������
�³$V�D�JHQHUDO�UXOH��SUHIHUUHG�VWRFN�KDV�WKH�VDPH�DSSUDLVDO�ULJKWV�DV�FRPPRQ�VWRFN��EXW�µ>X@QOLNH�



��

7KH� 0DMRULW\� RSLQLRQ� DIILUPLQJ� WKH� &RXUW� RI� &KDQFHU\¶V� GHFLVLRQ� LQ� WKLV� FDVH

DOORZLQJ� IRU� PRGLILFDWLRQ� RI� VWDWXWRU\� JRYHUQDQFH� ULJKWV� H[� DQWH LQ� D� VWRFNKROGHUV�

DJUHHPHQW�JLYHV�PH�SDXVH���,�ZLOO�VHW�IRUWK�WKUHH�UHDVRQV�IRU�P\�FRQFHUQ���

,� 7KH�6WRFNKROGHUV�$JUHHPHQW�)DLOV�WR &OHDUO\�DQG�8QDPELJXRXVO\�,QGLFDWH�
WKH�5HIUDLQ�2EMHFWLRQ�6XUYLYHV�7HUPLQDWLRQ�

)LUVW�� ,� GR� QRW� WKLQN� WKH� 6WRFNKROGHUV� $JUHHPHQW� KDV� WKH� UHTXLVLWH� FODULW\� WR�

HIIHFWXDWH VXFK�D�ZDLYHU���,�OHDYH�DVLGH�IRU�WKH�PRPHQW�WKH�TXHVWLRQ�RI�ZKHWKHU�DQ�H[�DQWH

ZDLYHU� RI� DSSUDLVDO� ULJKWV� YLD� D� VWRFNKROGHUV� DJUHHPHQW� LV HQIRUFHDEOH DV� D� PDWWHU� RI�

'HODZDUH� VWDWXWRU\� ODZ� DQG� SXEOLF� SROLF\�� � (YHQ� LI� VXFK� D� SURYLVLRQ� ZHUH� OHJDOO\�

SHUPLVVLEOH� DQG� QRW� YLRODWLYH� RI� SXEOLF� SROLF\� VXFK� D� ZDLYHU� ZRXOG� QHHG� WR� EH�

XQHTXLYRFDOO\�DQG�XQTXHVWLRQDEO\�FOHDU�� :DLYHUV�RI�VWDWXWRU\�SURYLVLRQV�PXVW�DOVR�EH�

FRPPRQ�VWRFN��WKH�YDOXH RI�SUHIHUUHG�VWRFN�LV�GHWHUPLQHG�VROHO\�IURP�WKH�FRQWUDFW�ULJKWV�FRQIHUUHG�
XSRQ�LW�LQ�WKH�FHUWLILFDWH�RI�GHVLJQDWLRQ�¶��7KHUHIRUH��ZKHQ�GHWHUPLQLQJ�WKH�IDLU�YDOXH�RI�SUHIHUUHG�
VWRFN��WKH�FRXUW�PXVW�FRQVLGHU�WKH�FRQWUDFW�XSRQ�ZKLFK�WKH�SUHIHUUHG�VWRFN¶V�YDOXH�ZDV�EDVHG�´�
�DOWHUDWLRQ�LQ�RULJLQDO���IRRWQRWH�RPLWWHG� �TXRWLQJ�,Q�UH�$SSUDLVDO�RI�0HWURPHGLD�,QW¶O�*US�������
$��G�����������'HO��&K���������PRGLILHG�RQ�RWKHU�JURXQGV�DIWHU�UHDUJ��������:/����������'HO��
&K��0D\�������������LG��DW������³,Q�WKH�FDVH�RI�DQ�DSSUDLVDO�RI�SUHIHUUHG�VWRFN��WKHUHIRUH��WKH�FRXUW�
PXVW�ORRN�DW�WKH�FRQWUDFW�ULJKWV�JUDQWHG�WR�WKH�VKDUHV�EHLQJ�DSSUDLVHG�XQGHU�WKH�UHOHYDQW�FHUWLILFDWH�
RI�LQFRUSRUDWLRQ�RU�GHVLJQDWLRQ�LQ�GHWHUPLQLQJ�IDLU�YDOXH�´�������
� 6HH��H�J���'LULHQ]R�Y��6WHHO�3¶UV�+ROGJV��/�3��������:/����������DW����'HO��&K��'HF�����������
�³$�ZDLYHU�PD\�EH�H[SUHVV�RU�LPSOLHG��EXW�HLWKHU�ZD\��LW�PXVW�EH�XQHTXLYRFDO�´���FLWLQJ�5RVH�Y��
&DGLOODF�)DLUYLHZ�6KRSSLQJ�&WU��3URSV���'HO���,QF�������$��G����������Q����'HO��6XSHU���������
VHH�DOVR %DQWXP�Y��1HZ�&DVWOH�&W\��9R�7HFK�(GXF��$VV¶Q�����$��G���������'HO���������³µWKH�IDFWV�
UHOLHG�XSRQ� WR�SURYH�ZDLYHU�PXVW�EH�XQHTXLYRFDO¶´� �DOWHUDWLRQ�RPLWWHG� �TXRWLQJ�$HUR*OREDO�
&DS��0JPW��� //&� Y��&LUUXV� ,QGXV�� ,QF��� ����$��G������ ���� �'HO�� �������� � ,Q�)RUG�+ROGLQJV��
&KDQFHOORU� $OOHQ� UHFRJQL]HG� WKDW�� DEVHQW� ³>F@OHDU� DQG� GLUHFW� GUDIWLQJ�´� LQ� D� FDVH� LQYROYLQJ�
DSSUDLVDO� ULJKWV� IRU� SUHIHUUHG� VKDUHKROGHUV�� ³WKH� FRXUW� PD\� QRW� FXW� VWRFNKROGHUV� RII� IURP� D�
VWDWXWRU\�ULJKW�´������$��G�DW�������



��

XQDPELJXRXV��� ,I�ODQJXDJH�LV�VXVFHSWLEOH�WR�PRUH�WKDQ�RQH�UHDVRQDEOH�LQWHUSUHWDWLRQ��WKHQ�

LW�LV�DPELJXRXV��� ,W IROORZV�WKDW RXU�LQWHUSUHWLYH�FDQRQV�UHTXLUH�WKDW�ZDLYHUV�RI�VWDWXWRU\�

ULJKWV��LI�WKH\�DUH�YDOLG�DW�DOO��EH�VWULFWO\�FRQVWUXHG���

7KH�5HIUDLQ�2EOLJDWLRQ GRHV�QRW�VDWLVI\�WKHVH�KLJK�EDUV���)RU�RQH�WKLQJ��WKH�5HIUDLQ�

2EOLJDWLRQ FRQIOLFWV�ZLWK� WKH�7HUPLQDWLRQ�3URYLVLRQ�� �6HFWLRQ���H�� RI� WKH� 6WRFNKROGHUV�

$JUHHPHQW�VHWV�IRUWK�WKH�5HIUDLQ�2EOLJDWLRQ���7KDW�VHFWLRQ�UHDGV��LQ�UHOHYDQW�SDUW�

>,@Q�WKH�HYHQW�WKDW�� � � D�&RPSDQ\�6DOH�LV�DSSURYHG�E\�WKH�%RDUG�DQG�� � � WKH�
&DUO\OH�0DMRULW\��HDFK�2WKHU�+ROGHU�VKDOO�FRQVHQW�WR�DQG�UDLVH�QR�REMHFWLRQV�
DJDLQVW�VXFK�WUDQVDFWLRQ��DQG�LI�DQ\�VXFK�WUDQVDFWLRQ�LV�VWUXFWXUHG�DV�D�VDOH�
RI�(TXLW\�6HFXULWLHV��HDFK�2WKHU�+ROGHU�VKDOO�WDNH�DOO�DFWLRQV�WKDW�WKH�%RDUG�
DQG�RU� WKH�DSSOLFDEOH�&DUO\OH�6WRFNKROGHUV� UHDVRQDEO\�GHHP�QHFHVVDU\�RU�
GHVLUDEOH� LQ� FRQQHFWLRQ� ZLWK� WKH� FRQVXPPDWLRQ� RI� VXFK� WUDQVDFWLRQ�� �� ��
>Z@LWKRXW�OLPLWLQJ�WKH�JHQHUDOLW\�RI�WKH�IRUHJRLQJ��HDFK�2WKHU�+ROGHU�DJUHHV�
WKDW�KH��VKH�RU� LW� VKDOO� �L��FRQVHQW� WR�DQG� UDLVH�QR�REMHFWLRQV�DJDLQVW�VXFK�
WUDQVDFWLRQ���������DQG��LY��UHIUDLQ�IURP�WKH�H[HUFLVH�RI�DSSUDLVDO�ULJKWV�ZLWK�
UHVSHFW�WR�VXFK�WUDQVDFWLRQ��������

�� 6HH��H�J���+DOSLQ�Y��5LYHUVWRQH�1DW¶O��,QF��������:/���������DW����'HO��&K��)HE�������������³$�
FRQWUDFWXDO�ZDLYHU�RI�D�VWDWXWRU\�ULJKW��ZKHUH�SHUPLWWHG��LV�HIIHFWLYH�RQO\�WR�WKH�H[WHQW�FOHDUO\�VHW�
IRUWK�LQ�WKH�SDUWLHV¶ FRQWUDFW�´����
�� 6XQOLQH�&RP��&DUULHUV��,QF��Y��&,7*2�3HWUROHXP�&RUS�������$��G�����������'HO���������FLWLQJ�
.DLVHU�$OXP��&RUS��Y��0DWKHVRQ������$��G�����������'HO����������
�� 6HH��H�J���-XXO�/DEV��,QF��Y��*URYH������$��G��������� �'HO��&K���������D�SXWDWLYH�ZDLYHU�RI�
LQVSHFWLRQ�ULJKWV��LI�DPELJXRXV��³ZRXOG�EH�LQHIIHFWLYH�EHFDXVH�LW�ZRXOG�QRW�EH�H[SUHVVHG�FOHDUO\�
DQG�DIILUPDWLYHO\��ZKLFK�LV�WKH�VWDQGDUG�IRU�ZDLYHU�RI�D�VWDWXWRU\�ULJKW´���0HWURPHGLD������$��G�
DW� ���� �³LQ� WKH� FDVH� RI� XQFOHDU� RU� LQGLUHFW� GUDIWLQJ�� >WKH� &RXUW� RI� &KDQFHU\@� ZLOO� QRW FXW
VWRFNKROGHUV�RII�IURP�D�VWDWXWRU\�ULJKW�WR�MXGLFLDO�DSSUDLVDO�RI�WKHLU�SUHIHUUHG�VKDUHV´���TXRWDWLRQ�
RPLWWHG�� .RUWXP�Y��:HEDVWR�6XQURRIV�,QF�������$��G�����������'HO��&K���������³7KHUH�FDQ�EH�
QR�ZDLYHU�RI� D� VWDWXWRU\� ULJKW�XQOHVV� WKDW�ZDLYHU� LV� FOHDUO\� DQG�DIILUPDWLYHO\� H[SUHVVHG� LQ� WKH�
UHOHYDQW�GRFXPHQW�´������
�� -$��±�� �6WRFNKROGHUV�$JUHHPHQW�� ��H���



��

+RZHYHU�� 6HFWLRQ� ��� RI� WKH� $JUHHPHQW� VHWV� IRUWK� D� 7HUPLQDWLRQ� SURYLVLRQ���

3XUVXDQW�WR�WKLV�SURYLVLRQ��DOO�ULJKWV�DQG�REOLJDWLRQV��LQFOXGLQJ�6HFWLRQ����WHUPLQDWH�LI�DQG�

ZKHQ�D�&RPSDQ\�6DOH�LV�FRQVXPPDWHG���7KH�7HUPLQDWLRQ�3URYLVLRQ�VWDWHV�

7KLV�$JUHHPHQW�� DQG� WKH� UHVSHFWLYH� ULJKWV� DQG�REOLJDWLRQV�RI� WKH�3DUWLHV��
VKDOO�WHUPLQDWH�XSRQ�WKH�HDUOLHU�RI�WKH>�@

�D��FRQVXPPDWLRQ�RI�D�&RPSDQ\�6DOH>�@ DQG

�E�� H[HFXWLRQ� RI� D� ZULWWHQ� DJUHHPHQW� RI� HDFK� 3DUW\�
�RWKHU� WKDQ� WKH� 0DQDJHPHQW� +ROGHUV� ZKR� DUH� QRW� DOVR�
5ROORYHU� 6WRFNKROGHUV� RU� 5HLQYHVWLQJ� 6WRFNKROGHUV�� WR�
WHUPLQDWH�WKLV�$JUHHPHQW�

>3@URYLGHG��KRZHYHU��WKDW�6HFWLRQ����������������� DQG��
KHUHRI�VKDOO�WHUPLQDWH�XSRQ�WKH�FORVLQJ�RI�DQ�,32���

,W� LV� QRW�GLVSXWHG� WKDW� WKH�PHUJHU� DW� LVVXH�ZDV� D�&RPSDQ\�6DOH�� � 7KH� WKUHVKROG�

UHTXLUHPHQWV�IRU�LQYRNLQJ�WKH�5HIUDLQ�2EOLJDWLRQ�ZHUH�PHW���,Q�WKLV�FDVH��$XWKHQWL[�FKRVH�

WR�SURFHHG�ZLWK�D�PHUJHU�E\�FRQVHQW�LQ�OLHX�RI�D�VWRFNKROGHU�YRWH���7KH�%RDUG�YRWH�DQG�

VKDUHKROGHU�FRQVHQW�DSSURYLQJ�DQG�FRQVXPPDWLQJ�WKH�PHUJHU�ERWK�RFFXUUHG�RQ�6HSWHPEHU�

���� ������ � 7KDW� FRQVXPPDWLRQ� WULJJHUHG� 6HFWLRQ� ��¶V WHUPLQDWLRQ SURYLVLRQ� ,Q� WKLV�

VFHQDULR�� SXUVXDQW� WR� ��'HO��&���� ����G������ HYHU\� DFWLRQ� 3HWLWLRQHUV� WRRN� WR� VHHN� DQG�

SHUIHFW�WKHLU�DSSUDLVDO�ULJKWV�RFFXUUHG DIWHU�WKH�FORVLQJ�RI�WKH�PHUJHU� 7KH�TXHVWLRQ�LV�QRW�

ZKHWKHU� WKH� 6WRFNKROGHUV� $JUHHPHQW� XQHTXLYRFDOO\� DQG� XQDPELJXRXVO\� ERXQG�

3HWLWLRQHUV� QRW WR ILOH� DQ� DSSUDLVDO� SHWLWLRQ�� � 7KH� TXHVWLRQ� LV� ZKHWKHU� WKDW� REOLJDWLRQ�

VXUYLYHG�WHUPLQDWLRQ XSRQ�FRQVXPPDWLRQ�RI�WKH�&RPSDQ\�6DOH���

�� -$�� �6WRFNKROGHUV�$JUHHPHQW�� ��� �IRUPDWWLQJ�DGGHG��



��

1RWDEO\�� WKH�SDUWLHV�KHUH�FKRVH�QRW� WR� LQFOXGH�D� VDYLQJV�FODXVH� WKDW�ZRXOG�KDYH�

DOORZHG�IRU�VXUYLYDO�RI�WKH�5HIUDLQ�2EOLJDWLRQ���6XFK�VDYLQJV�FODXVHV�DUH�FRPPRQ���,Q�IDFW��

WKH� 19&$� 0RGHO� $JUHHPHQW�� SURYLGHG� WR� WKLV� &RXUW� E\� WKH� SDUWLHV� LQ� WKHLU� -RLQW�

$SSHQGL[� FRQWDLQV�VXFK�D�SURYLVLRQ���,W�VWDWHV���

7HUP� 7KLV�$JUHHPHQW� VKDOO� EH� HIIHFWLYH� DV� RI� WKH� GDWH� KHUHRI� DQG� VKDOO�
FRQWLQXH�LQ�HIIHFW�XQWLO�DQG�VKDOO�WHUPLQDWH�XSRQ�WKH�HDUOLHVW�WR�RFFXU�RI��D��
WKH�FRQVXPPDWLRQ�RI�WKH�&RPSDQ\¶V�ILUVW�XQGHUZULWWHQ�SXEOLF�RIIHULQJ�RI�LWV�
&RPPRQ�6WRFN��RWKHU�WKDQ�D�UHJLVWUDWLRQ�VWDWHPHQW�UHODWLQJ�HLWKHU�WR�WKH�VDOH�
RI�VHFXULWLHV�WR�HPSOR\HHV�RI�WKH�&RPSDQ\�SXUVXDQW�WR�LWV�VWRFN�RSWLRQ��VWRFN�
SXUFKDVH� RU� VLPLODU� SODQ� RU� DQ� 6(&� 5XOH� ���� WUDQVDFWLRQ��� �E�� WKH�
FRQVXPPDWLRQ�RI D�6DOH�RI�WKH�&RPSDQ\�DQG�GLVWULEXWLRQ�RI�SURFHHGV�WR�RU�
HVFURZ�IRU�WKH�EHQHILW�RI�WKH�6WRFNKROGHUV�LQ�DFFRUGDQFH�ZLWK�WKH�5HVWDWHG�
&HUWLILFDWH��SURYLGHG WKDW� WKH� SURYLVLRQV� RI� 6HFWLRQ� �� KHUHRI�ZLOO� FRQWLQXH�
DIWHU� WKH� FORVLQJ� RI� DQ\� 6DOH� RI� WKH� &RPSDQ\� WR WKH� H[WHQW� QHFHVVDU\� WR�
HQIRUFH�WKH�SURYLVLRQV�RI�6HFWLRQ���ZLWK�UHVSHFW�WR�VXFK�6DOH�RI�WKH�&RPSDQ\��
�F�� WHUPLQDWLRQ�RI� WKLV�$JUHHPHQW� LQ�DFFRUGDQFH�ZLWK�6HFWLRQ�����EHORZ >��
DQG��G�� ���� @���

6HFWLRQ���H��LQ�WKH�6WRFNKROGHUV�$JUHHPHQW�OLNHZLVH�FRQWUDVWV�ZLWK�WKH�ODQJXDJH�

LQ� WKH�0RGHO� $JUHHPHQW�� � ,Q� WKH�0RGHO� $JUHHPHQW�� WKDW� VHFWLRQ� SURYLGHV� WKDW� ³HDFK�

6WRFNKROGHU� DQG� WKH� &RPSDQ\� KHUHE\� DJUHH��� �� �� WR� UHIUDLQ� IURP� �L�� H[HUFLVLQJ� DQ\�

GLVVHQWHUV¶�ULJKWV�RU�ULJKWV�RI�DSSUDLVDO�XQGHU�DSSOLFDEOH�ODZ�DW�DQ\�WLPH ZLWK�UHVSHFW�WR�

VXFK�6DOH�RI�WKH�&RPSDQ\�������´�� 7KH�0RGHO�$JUHHPHQW�VSHFLILFDOO\�FDOOV�DWWHQWLRQ�WR�WKH�

5LYHUVWRQH�GHFLVLRQ�DQG�H[SODLQV�KRZ�WKH�FRQWUROOLQJ�VWRFNKROGHU¶V�GHFLVLRQ�LQ�WKDW�FDVH�

WR� DSSURYH� WKH� PHUJHU� E\� FRQVHQW� WHUPLQDWHG� WKH� DJUHHPHQW� DQG� WKHUHE\� HQDEOHG� WKH�

�� -$����±���� �1&9$�0RGHO�$JUHHPHQW�� �����
�� -$����±�� �1&9$�0RGHO $JUHHPHQW�� ����H�� �HPSKDVLV�DGGHG����



��

PLQRULW\�VKDUHKROGHUV�WR�SXUVXH�DSSUDLVDO�ULJKWV��� ,W�H[SOLFLWO\�DGYLVHV�SDUWLHV�WR�LQFOXGH�

H[SUHVV�ODQJXDJH�FORVLQJ�WKLV�ZLQGRZ���

1RU�ZDV� WKH�7HUPLQDWLRQ�3URYLVLRQ� WKH�RQO\� SODFH�ZKHUH� VXFK�D� VDYLQJV FODXVH�

FRXOG� KDYH� RFFXUUHG�� � (OVHZKHUH� LQ� WKH� 6WRFNKROGHUV� $JUHHPHQW�� WKH� SDUWLHV� LQVHUWHG�

ODQJXDJH� LQWR� FRQWUDFWXDO� FODXVHV� VSHFLI\LQJ� WKDW� FHUWDLQ� SURYLVLRQV� ZRXOG� VXUYLYH�

WHUPLQDWLRQ��� 7KH\�GLG�QRW�LQFOXGH�DQ\�VXFK�ODQJXDJH�LQ�6HFWLRQ���H����

�� -$���� �1&9$�0RGHO�$JUHHPHQW�Q������VHH�5LYHUVWRQH�������:/���������DW��±���
�� 7KLV�IRRWQRWH�LQ�WKH�0RGHO�$JUHHPHQW�VXEPLWWHG�E\�WKH�SDUWLHV�LQ�WKH�-RLQW�$SSHQGL[�EHDUV�
TXRWLQJ�LQ�IXOO���

$Q� H[SUHVV� ZDLYHU� RI� DSSUDLVDO� ULJKWV� LV� SDUWLFXODUO\� LPSRUWDQW� LQ� OLJKW� RI� WKH�
'HODZDUH�&KDQFHU\�&RXUW¶V�UXOLQJ�LQ�5LYHUVWRQH�1DWLRQDO�,QF��Y��&DSODQ�HW�DO��&DVH�
1R��&�$�������19&* �'HO��&K��&W��)HE��������������,Q�5LYHUVWRQH��D�FRUSRUDWLRQ¶V�
���� FRQWUROOLQJ� VWRFNKROGHU� DSSURYHG� D� PHUJHU� RI� WKH� FRUSRUDWLRQ� E\� ZULWWHQ�
FRQVHQW���:KHQ�D�JURXS�RI�PLQRULW\�VWRFNKROGHUV�VRXJKW�VWDWXWRU\�DSSUDLVDO�ULJKWV�
WKH�FRQWUROOLQJ�VWRFNKROGHU�SXUSRUWHG�WR�H[HUFLVH�GUDJ�DORQJ�ULJKWV�FRQWDLQHG�LQ�D�
VWRFNKROGHUV� DJUHHPHQW� VLJQHG� E\� WKH� PLQRULW\� VWRFNKROGHUV� WKDW� FRQWDLQHG� DQ�
DJUHHPHQW�WR�YRWH�WKHLU�VKDUHV�LQ�IDYRU�RI�WKH�PHUJHU��EXW�QRW�DQ�H[SUHVV�ZDLYHU�RI�
DSSUDLVDO� ULJKWV�� � 7KH� &RXUW� UXOHG� WKDW� EHFDXVH� WKH� GUDJ�DORQJ� LQ� TXHVWLRQ� ZDV�
OLPLWHG�WR�D�YRWLQJ�DJUHHPHQW��ZKLFK�LI�HQIRUFHG�ZRXOG�KDYH�UHVXOWHG�LQ�D�ZDLYHU�
RI�DSSUDLVDO�ULJKWV���WKH�GUDJ�DORQJ�ZDV�RQO\�RSHUDWLYH�DQG�HQIRUFHDEOH�SULRU�WR�WKH�
PHUJHU¶V�EHFRPLQJ�HIIHFWLYH���2QFH�WKH�PHUJHU�ZDV�HIIHFWLYH��WKH�YRWLQJ�DJUHHPHQW�
KDG�WHUPLQDWHG��WKH�PLQRULW\�VWRFNKROGHUV�ZKR�KDG�QRW�YRWHG�LQ�IDYRU�RI�WKH�PHUJHU�
ZHUH�QR� ORQJHU�REOLJDWHG� WR�YRWH�DQG� WKXV�FRXOG�H[HUFLVH� WKHLU�DSSUDLVDO�ULJKWV�
,PSRUWDQWO\�� WKH�&RXUW� GLG� QRW� GHFLGH�ZKHWKHU� FRPPRQ� VWRFNKROGHUV� FDQ�ZDLYH�
VWDWXWRU\�DSSUDLVDO�ULJKWV�LQ�DGYDQFH�WKURXJK�D�FRQWUDFWXDO�GUDJ�DORQJ�SURYLVLRQ�VR�
WKH� HIILFDF\�RI� WKLV�SURYLVLRQ� LV� QRW� FHUWDLQ�� � ,QFOXGLQJ� LW�� KRZHYHU��SURYLGHV�DQ�
DUJXPHQW WKDW�DSSUDLVDO�ULJKWV�KDYH�EHHQ�H[WLQJXLVKHG�HYHQ�LI�WKH�GUDJ�DORQJ�DQG�
UHODWHG�YRWLQJ�DJUHHPHQW�DUH�QRW�LPSOHPHQWHG�LQ�FRQQHFWLRQ�ZLWK�D�PHUJHU���

-$�����������1&9$�0RGHO�$JUHHPHQW�Q������HPSKDVLV�DGGHG��
�� -$�� �6WRFNKROGHUV� $JUHHPHQW �� ���K�� �GHDOLQJ� ZLWK� FRQWULEXWLRQ� DQG� LQGHPQLILFDWLRQ�
SURYLVLRQV��³7KH�REOLJDWLRQV�RI�WKH�&RPSDQ\�DQG�WKH�5HJLVWHULQJ�6WRFNKROGHUV�XQGHU�WKLV�6HFWLRQ�
�� VKDOO�VXUYLYH�WKH�FRPSOHWLRQ�RI�DQ\�RIIHULQJ�RI�5HJLVWUDEOH�&RPPRQ�6WRFN�LQ�D�UHJLVWUDWLRQ�
VWDWHPHQW��LQFOXGLQJ�WKH�WHUPLQDWLRQ�RI�WKLV�$JUHHPHQW�´� �XQGHUOLQH�LQ�RULJLQDO��



��

7KH�&RXUW�RI�&KDQFHU\�PDGH�PXFK�RI�WKH�IDFW�WKDW�WKH�SDUWLHV�WR�WKH�6WRFNKROGHUV�

$JUHHPHQW�ZHUH�VRSKLVWLFDWHG��� 7KH�SDUWLHV�ZHUH�REYLRXVO\�IDPLOLDU�ZLWK�VXFK�VDYLQJV�

FODXVHV���$XWKHQWL[��VLPSO\�SXW��GLG�QRW�QHJRWLDWH�IRU�DQ�H[SUHVV�WHUP�VSHFLI\LQJ�WKDW�WKH�

5HIUDLQ� 2EOLJDWLRQ� VXUYLYHG� WHUPLQDWLRQ� GHVSLWH� WKH� SDUWLHV� GHPRQVWUDWLQJ� D� FOHDU�

XQGHUVWDQGLQJ�RI�KRZ�WR�FUDIW�VXFK�D�SURYLVLRQ���

1RU�GRHV�WKH�ODQJXDJH�RI�6HFWLRQ���H��UHQGHU�VXFK�D�FRQWLQXLQJ�REOLJDWLRQ�LPSOLFLW���

:RUGV�VKRXOG�EH�JLYHQ�WKHLU�³SODLQ��RUGLQDU\�PHDQLQJ�´�� 5HIUDLQ LV�QRW�D�WHFKQLFDO�ZRUG�

RI�WKH�OHJDO�SURIHVVLRQ��� $V�D�TXHVWLRQ�RI�RUGLQDU\�ODQJXDJH��WR�UHIUDLQ�IURP�DQ�DFW�WHQGV�

WR�LPSO\�D�IRUEHDUDQFH�WKDW�LV�WHPSRUDU\�RU�FRQGLWLRQDO�UDWKHU�WKDQ�SHUPDQHQW��� ,QGHHG��

WKH� &RXUW� RI� &KDQFHU\� QRWHG� DQ� H[DPSOH� RI� UHIUDLQ XVHG� O\ULFDOO\� LQ� SUHFLVHO\� WKLV�

�� 0DQWL�+ROGLQJV��//&�Y��$XWKHQWL[�$FT��&R���0DQWL�,,,��������:/����������DW����'HO��&K��
$XJ�������������³WKHUH�LV�QR�UHFRUG�HYLGHQFH�WKDW�WKH�3HWLWLRQHUV�ZHUH�QRW�IXOO\�LQIRUPHG��WR�WKH�
FRQWUDU\��WKHUH�LV�HYLGHQFH�WKDW�WKH�3HWLWLRQHUV�DUH�VRSKLVWLFDWHG�LQYHVWRUV�ZKR�ZHUH�IXOO\�LQIRUPHG�
DQG�UHSUHVHQWHG�E\�FRXQVHO�ZKHQ�WKH\�VLJQHG�WKH�>6WRFNKROGHUV�$JUHHPHQW@� XQGHU�ZKLFK�WKH\�
REWDLQHG�VRPH�ULJKWV�DQG�UHOLQTXLVKHG�RWKHUV�´����
�� 0HWURPHGLD������$��G�DW �����³>,@Q�WKH�FDVH�RI�XQFOHDU�RU�LQGLUHFW�GUDIWLQJ��WKLV�&RXUW�ZLOO�QRW�
FXW�VWRFNKROGHUV�RII�IURP�D�VWDWXWRU\�ULJKW�WR�MXGLFLDO�DSSUDLVDO�RI�WKHLU�SUHIHUUHG�VKDUHV�´����
�� $OWD�%HUNHOH\�9,�&�9��Y��2PQHRQ�,QF������$��G�����������'HO����������
�� 7KHUH� LV� QR� HQWU\� IRU� ³UHIUDLQ´� LQ� %/$&.¶6� /$:� ',&7,21$5< ���WK� HG�� ������� QRU�
%$//(17,1(¶6�/$:�',&7,21$5< ��G�HG���������QRU�%289,(5�/$:�',&7,21$5<�'(6.�(',7,21
�������
�� 6HH�5HIUDLQ� :(%67(5¶6�7+,5'�1(:�,17(51$7,21$/�',&7,21$5<�2)�7+(�(1*/,6+�/$1*8$*(��
�������������GLVWLQJXLVKLQJ�UHIUDLQ�IURP�LWV�V\QRQ\PV�E\�H[SODLQLQJ�³5()5$,1 LV�PRUH�VXLWDEOH�
WKDQ�$%67$,1 RU�)25%($5 WR�LQGLFDWH�FKHFNLQJ�RU�LQKLELWLQJ�DQ�LQFOLQDWLRQ�RU�LPSXOVH��HVSHFLDOO\�
D�PRPHQWDU\�RU�SDVVLQJ�RQH´���VHH�DOVR�³5HIUDLQ�´0(55,$0�:(%67(5�21/,1(�',&7,21$5<� �³WR�
NHHS� RQHVHOI� IURP� GRLQJ�� IHHOLQJ�� RU� LQGXOJLQJ� LQ� VRPHWKLQJ� DQG� HVSHFLDOO\� IURP� IROORZLQJ� D�
SDVVLQJ�LPSXOVH´� �HPSKDVLV�DGGHG�� KWWSV���ZZZ�PHUULDP�ZHEVWHU�FRP�GLFWLRQDU\�UHIUDLQ�
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WUDQVLWRU\�VHQVH LQ�SRSXODU�PXVLF��� ³5HIUDLQ´�LQ�WKDW VHQVH�LPSOLHV�FRQWLQXDWLRQ�RI�WKH

ULJKW DQG�LWV�ODWHU�DYDLODELOLW\�ZKHQ�WKH�UHTXLUHPHQW�WR�UHIUDLQ�KDV�SDVVHG�

³:DLYH�´ E\�FRQWUDVW��LV�D�ZRUG�LPSO\LQJ�JUHDWHU�SHUPDQHQFH��� 7KLV�GLVWLQFWLRQ�LV�

HVSHFLDOO\�WUXH�LQ�WKH�OHJDO�SURIHVVLRQ��ZKHUH�SUDFWLWLRQHUV�ZHOO�UHFRJQL]H�WKH�ORQJVWDQGLQJ�

WHFKQLFDO�GHILQLWLRQ�RI�ZDLYHU��³DQ�LQWHQWLRQDO�UHOLQTXLVKPHQW�RU�DEDQGRQPHQW�RI�D�NQRZQ�

ULJKW�RU�SULYLOHJH�´�� 7KDW�GHILQLWLRQ�LV�VR�ZHOO�HVWDEOLVKHG�� DV�WR�EH�UHFRJQL]HG�LQ� OD\�

GLFWLRQDULHV��� 1RU�PXVW�WKH�&RXUW�UHO\�RQ�LQIHUHQFH�WR�NQRZ�WKDW�WKH�VRSKLVWLFDWHG�SDUWLHV�

�� 6HH�0DQWL�,�������:/����������DW���Q�����FLWLQJ�$UOR�*XWKULH��&LW\�RI�1HZ�2UOHDQV �5HSULVH�
5HFRUGV������ DQG�UHPDUNLQJ�WKDW�³>W@KH�3HWLWLRQHUV�PDNH�D�YDOLDQW�DWWHPSW�WR�IUHLJKW�WKH�WHUP�
µUHIUDLQ¶�ZLWK�PRUH�DPELJXLW\�WKDQ�DQ\RQH�VLQFH�$UOR�*XWKULH�´����6WHYH�*RRGPDQ�ZURWH�WKH�VRQJ��
ODWHU�SRSXODUL]HG�E\�*XWKULH� DERXW�DQG�ZKLOH�DERDUG�WKH�HSRQ\PRXV�&KLFDJR�WR�1HZ�2UOHDQV�
SDVVHQJHU�UDLO�URXWH���6HH�JHQHUDOO\��&UDLJ�6DQGHUV��:ULWLQJ�RI�&LW\�RI�1HZ�2UOHDQV��75$,16��6HSW��
������ DW� ��±��� �GHVFULELQJ� WKH� KLVWRU\� RI� WKH� VRQJ� DQG� LWV�PDQ\� FRYHUV� E\� RWKHU�PXVLFLDQV��
KWWSV���ZZZ�WUDLQV�FRP�WUQ�PDJD]LQH�DUFKLYH�DFFHVV�WUDLQV�VHSWHPEHU���������7KH�UHOHYDQW�O\ULF��
³WKH� SDVVHQJHUV� ZLOO� SOHDVH� UHIUDLQ´� UHIHUHQFHV� VLJQDJH� RQ� SDVVHQJHU� UDLO� ODYDWRULHV� ZKLFK�
FRPPRQO\�LQVWUXFWHG�SDVVHQJHUV�WR�³UHIUDLQ�IURP�IOXVKLQJ�WRLOHWV�ZKLOH�WKH�WUDLQ�LV�VWDQGLQJ�LQ�WKH�
VWDWLRQ�´��-DFN�6PLWK��7UDLQ�6LJQ�)LWV�DQ�2OG�6RQJ�LQ�D�)LQH�0HWHU��/26�$1*(/(6�7,0(6��6HSW��
���� ����� �HPSKDVLV� DGGHG�� KWWSV���ZZZ�ODWLPHV�FRP�DUFKLYHV�OD�[SP������������YZ������
VWRU\�KWPO�� �)DU� IURP�EHLQJ�DQ�DPELJXRXV� O\ULF�� UHIUDLQ� LQ� WKLV�FRQWH[W�RQO\�PDNHV�VHQVH�DV�D�
WUDQVLWRU\� REOLJDWLRQ� WKDW� ODSVHV� RQFH� WKH� FLUFXPVWDQFH� JLYLQJ� ULVH� WR� WKH� REOLJDWLRQ� FHDVHV� WR�
DSSO\���,Q�RWKHU�ZRUGV��RQFH�WKH�PHUJHU�FORVHG��WKH�WUDLQ�KDG�OHIW�WKH�VWDWLRQ�VR�WR�VSHDN��DQG�WKH�
REOLJDWLRQ�WR�UHIUDLQ�QR�ORQJHU�DSSOLHG�
�� 6HH�:DLYHU����%289,(5�/$:�',&7,21$5<�'(6.�(',7,21���������������³:DLYHU�LV�DQ�DFW�E\�
ZKLFK�D�SHUVRQ�RU�HQWLW\�KROGLQJ�D�ULJKW��SULYLOHJH��FODLP��RU�DQ\�RWKHU�LQWHUHVW�LQ�ODZ�RU�HTXLW\�
WKDW�PD\�EH�DVVHUWHG�RU�GHIHQGHG�LQ�DQ\�IRUXP�HOHFWV�QRW�WR�DVVHUW�LW�RU�GHIHQG�LW��HOHFWLQJ�QRW�WR�
GR�VR�LQ�VRPH�PDQQHU�WKDW�PDNHV�WKH�HOHFWLRQ�ILQDO�´���HPSKDVLV�DGGHG��
�� -RKQVRQ�Y��=HUEVW������8�6�������������������
�� (�J���&ROOHJH�6DY��%DQN�Y��)O��3UHSDLG�3RVWVHFRQGDU\�(GXF��([SHQVH�%G�������8�6�����������
��������TXRWLQJ�-RKQVRQ������8�6��DW�������0LQQLFN�Y��0LVVLVVLSSL������8�6������������������
�VDPH���3HOODWRQ�Y��%DQN�RI�1HZ�<RUN������$��G����������'HO���������VDPH���/HZLV�Y��6WDWH������
$��G�����������'HO���������VDPH��
�� 6HH�:DLYHU��:(%67(5¶6�7+,5'�1(:�,17(51$7,21$/�',&7,21$5<�2)�7+(�(1*/,6+�/$1*8$*(��
DW�������³WKH�DFW�RI�ZDLYLQJ�RU�LQWHQWLRQDOO\�UHOLQTXLVKLQJ�RU�DEDQGRQLQJ�D�NQRZQ�ULJKW��FODLP��RU�
SULYLOHJH´��� � 2WKHU� GLFWLRQDULHV� GR� WKH� VDPH�� H�J�� :DLYH� 0(55,$0�:(%67(5� 21/,1(�



��

LQ� WKLV� FDVH�SDUVHG� WKH�GLVWLQFWLRQ�EHWZHHQ�³ZDLYH´�YHUVXV�RWKHU�ZRUGV�RI� IRUEHDUDQFH�

VLQFH� WKH\�XVHG�³ZDLYH´ HOVHZKHUH� LQ� WKH�6WRFNKROGHUV�$JUHHPHQW��� 7KH�PHDQLQJ�RI�

ZDLYH�KDV�VRPH�RYHUODS�ZLWK�UHIUDLQ��� EXW�ZKHUH�VRSKLVWLFDWHG�SDUWLHV�XVH�ERWK�WHUPV�LQ�D�

VLQJOH�GRFXPHQW ZH�VKRXOG�DVVXPH�WKDW�WKH�XVDJH�RI�GLVWLQFW WHUPV�ZDV�LQWHQGHG E\�WKH�

SDUWLHV DQG�ZH� VKRXOG� JLYH� WKDW� GLVWLQFW� XVDJH�PHDQLQJ��� 8QGHUVWDQGLQJ� WKH� 5HIUDLQ�

2EOLJDWLRQ� WR� XVH� UHIUDLQ DV� D� QDUURZHU� UHVWULFWLRQ� WKDQ�ZDLYH� LV� FRQVLVWHQW� ZLWK� ERWK�

6HFWLRQ���H��DQG�WKH�7HUPLQDWLRQ�3URYLVLRQ��JLYHV�HIIHFW�WR�ERWK�SURYLVLRQV��DQG�GHIHUV�WR�

WKH�SDUWLHV¶�RZQ�FKRLFH�RI�FRQWUDFWXDO�ODQJXDJH�

',&7,21$5< �³WR� UHOLQTXLVK� �VRPHWKLQJ� VXFK� DV� D� OHJDO� ULJKW�� YROXQWDULO\´�� KWWSV���ZZZ�
PHUULDP�ZHEVWHU�FRP�GLFWLRQDU\�ZDLYH�
�� )RU�H[DPSOH��6HFWLRQ����G��SURYLGHV�WKDW�³>H@DFK�3DUW\�ZDLYHV�DQ\�ULJKW�WR�D�WULDO�E\�MXU\�LQ�DQ\�
VXFK� VXLW� RU� SURFHHGLQJV�´� �$��� �HPSKDVLV� DGGHG��� VHH� DOVR� LG�� DW�$��� �� ���D�� �³WKH�&DUO\OH�
0DMRULW\� PD\� ZDLYH�� RQ� EHKDOI� RI� DOO� KROGHUV� RI� 5HJLVWUDEOH� &RPPRQ� 6WRFN�� DQ\� ULJKW� WR�
SDUWLFLSDWH� LQ� RU� UHFHLYH� QRWLFH� RI� DQ\� UHJLVWUDWLRQ� RI�&RPPRQ�6WRFN�� �� �´�� DQG�$��� �� ��� �L��
�³:DLYHU�RI�5HJLVWUDWLRQ�5LJKWV´����
�� 6HH�:DLYH��%ODFN¶V�/DZ�'LFWLRQDU\����WK�HG���������JLYLQJ�D�VHFRQG�GHILQLWLRQ��³7R�UHIUDLQ�
IURP� LQVLVWLQJ� RQ� �D� VWULFW� UXOH�� IRUPDOLW\�� HWF���� WR� IRUJR�´���:DLYH�� 1HZ� 2[IRUG� $PHULFDQ�
'LFWLRQDU\���������G�HG���������³UHIUDLQ�IURP�LQVLVWLQJ�RQ�RU�XVLQJ��D�ULJKW�RU�FODLP���KH�ZLOO�ZDLYH�
DOO�ULJKWV�WR�WKH�PRQH\�´�� :H�KDYH�OLNHZLVH�KHOG�WKDW�ZDLYHU�³LPSOLHV�NQRZOHGJH�RI�DOO�PDWHULDO�
IDFWV�DQG�DQ�LQWHQW�WR�ZDLYH��WRJHWKHU�ZLWK�D�ZLOOLQJQHVV�WR�UHIUDLQ�IURP�HQIRUFLQJ�WKRVH�ULJKWV�´�
%DQWXP� ���$��G�DW ����HPSKDVLV�DGGHG����7KDW�LV��ZDLYHU�LQFOXGHV WKH�REOLJDWLRQ�WR�UHIUDLQ�EXW�
JRHV�IXUWKHU��UHTXLULQJ�D�VKRZLQJ�WKDW�WKH�SDUW\�VSHFLILFDOO\�LQWHQGHG�WR�SOHGJH�SHUPDQHQW�UDWKHU�
WKDQ�WHPSRUDU\�IRUEHDUDQFH� 7KH�%DQWXP�&RXUW�OLNHZLVH�FLWHG�WKH�WUDGLWLRQDO�GHILQLWLRQ�RI�ZDLYHU��
³WKH�YROXQWDU\�DQG� LQWHQWLRQDO� UHOLQTXLVKPHQW�RI�D�NQRZQ�ULJKW�´� �7KH�ZRUG�³UHOLQTXLVKPHQW´�
FDUULHV� ZLWK� LW� WKLV� VDPH� FRQQRWDWLRQ� RI� GHILQLWLYHQHVV� RU� SHUPDQHQFH�� � 6HH� 5HOLQTXLVKPHQW��
:(%67(5¶6�7+,5'�1(:�,17(51$7,21$/�',&7,21$5<�2)�7+(�(1*/,6+�/$1*8$*(��DW�������³WKH�
DFW�RI� UHOLQTXLVKLQJ� �� D�JLYLQJ�XS� �� VXUUHQGHU�� UHQXQFLDWLRQ�´��� VHH�DOVR LG� DW������ �OLVWLQJ� WKH�
V\QRQ\PV�IRU�³UHOLQTXLVK´�DV�³/($9(� $%$1'21� :$,9(� 5(6,*1� &('(� <,(/'� 6855(1'(5�´��
�� 'DYLV�%URDG��RI�$WODQWD�//&�Y��&KDUORWWH�%URDG���//&������$��G�����������:/���������DW���
�'HO���������7$%/(���ZKHQ�D�FRQWUDFW�XVHG�³GDWH�RI ILOLQJ´�LQVWHDG�RI�WKH�GHILQHG�WHUP�³)LOLQJ�
'DWH´�XVHG�HOVHZKHUH� LQ� WKH�FRQWUDFW��³>D@OWKRXJK�QRW�GLVSRVLWLYH�� WKDW� LQWHQWLRQDO�FKRLFH�PXVW�
LQFOLQH�WKH�LQWHUSUHWDWLYH�SURFHVV�WRZDUG�JLYLQJ�WKH�GLVWLQFW�XVDJH�PHDQLQJ�´����



��

)LQDOO\�� $XWKHQWL[� DUJXHV� WKDW� DSSO\LQJ� WKH� 7HUPLQDWLRQ� 3URYLVLRQ� DV� ZULWWHQ�

UHQGHUV�WKH�5HIUDLQ�2EOLJDWLRQ�³D�QXOOLW\´�RU�DW�OHDVW�³FRPPHUFLDOO\�XQUHDVRQDEOH�´�� ,�

GLVDJUHH���:KHQ�D�PHUJHU�LV�VXEMHFW�WR�D�YRWH�DW�D�PHHWLQJ�RI�VWRFNKROGHUV��WKRVH�RZQHUV�

ZKR�ZLVK�WR�VHHN�DSSUDLVDO�LQ�OLHX�RI�PHUJHU�FRQVLGHUDWLRQ�PXVW�WDNH�VWHSV�WR�SHUIHFW�WKHLU�

DSSUDLVDO� ULJKWV�EHIRUH� WKH�PHHWLQJ�DQG�YRWH��� 3URFHHGLQJ� LQ� WKDW� IDVKLRQ�ZRXOG�KDYH�

IRUFHG�6WRFNKROGHUV�HLWKHU�WR�EUHDFK�WKHLU�REOLJDWLRQV�SULRU�WR�WHUPLQDWLRQ RU�IRUIHLW�WKH�

RSSRUWXQLW\�WR�SHUIHFW�WKHLU�DSSUDLVDO�ULJKWV���&DUO\OH�IUHHO\�FKRVH�WR�SURFHHG�GLIIHUHQWO\���

,Q�VXP��IRU�WKH�6WRFNKROGHUV�$JUHHPHQW�WR�FXW�RII�3HWLWLRQHUV¶�VWDWXWRU\�DSSUDLVDO�

ULJKWV� $XWKHQWL[� QHHGV� WR� VKRZ� DW� WKH� YHU\� OHDVW� LW� SURYLGHV� IRU� VXFK� D� GHURJDWLRQ� LQ�

XQDPELJXRXV�WHUPV�DQG�LQ�ODQJXDJH�WKDW�LV�XQTXHVWLRQDEO\�DQG�XQHTXLYRFDOO\�FOHDU���7KLV

6WRFNKROGHUV�$JUHHPHQW��ZKLFK�XQDPELJXRXVO\�WHUPLQDWHG�EHIRUH�DQ\�RI�WKH�FRPSODLQHG�

RI�FRQGXFW��DQG�ZLWK�D�VDYLQJV�FODXVH�IRU�RWKHU�VHFWLRQV�EXW�SRLQWHGO\�QRW�IRU�WKH�5HIUDLQ�

2EOLJDWLRQ� GRHV�QRW�GR�VR��� *LYHQ�WKDW�WKHUH�LV�D�UHDVRQDEOH�UHDGLQJ�RI�WKHVH�SURYLVLRQV�

�� $QV��%U��DW���±���
�� (�J�����'HO��&� ������G������³,I�D�SURSRVHG�PHUJHU�RU�FRQVROLGDWLRQ�IRU�ZKLFK�DSSUDLVDO�ULJKWV�
DUH�SURYLGHG�XQGHU�WKLV�VHFWLRQ�LV�WR�EH�VXEPLWWHG�IRU�DSSURYDO�DW�D�PHHWLQJ�RI�VWRFNKROGHUV������
>H@DFK�VWRFNKROGHU�HOHFWLQJ�WR�GHPDQG�WKH�DSSUDLVDO�RI�VXFK�VWRFNKROGHU
V�VKDUHV�VKDOO�GHOLYHU�WR�
WKH�FRUSRUDWLRQ��EHIRUH�WKH�WDNLQJ�RI�WKH�YRWH�RQ�WKH�PHUJHU�RU�FRQVROLGDWLRQ��D�ZULWWHQ�GHPDQG�
IRU�DSSUDLVDO�RI�VXFK�VWRFNKROGHU
V�VKDUHV�����´��
�� 6HH�H�J���5LYHUVWRQH�������:/���������DW������³%RWK�5LYHUVWRQH�DQG�WKH�0LQRULW\ 6WRFNKROGHUV�
DUH�VRSKLVWLFDWHG�SDUWLHV��DQG�ERWK�DUH�FKDUJHG�ZLWK�NQRZOHGJH�DV�WR�WKH�YDULRXV�ZD\V�5LYHUVWRQH�
FRXOG�KDYH�FDUULHG�RXW�D�PHUJHU�XQGHU�'HODZDUH�ODZ��LQFOXGLQJ�E\�ZULWWHQ�FRQVHQW�SXUVXDQW�WR�
6HFWLRQ������ �<HW��ZLWK� IXOO�DZDUHQHVV�WKDW� LW�FRXOG FRQVXPPDWH�D�PHUJHU�E\�ZULWWHQ�FRQVHQW��
ZLWKRXW�WKH�0LQRULW\�6WRFNKROGHUV¶�NQRZOHGJH�RU�LQYROYHPHQW��5LYHUVWRQH�DJUHHG�WR�D�GUDJ�DORQJ�
ULJKWV�WKDW�E\�WKHLU�XQDPELJXRXV�WHUPV�GLG�QRW�DSSO\�WR�WKLV�UHWURVSHFWLYH�VFHQDULR�´���
�� 6HH�2¶%ULHQ�Y��3URJUHVVLYH�1� ,QV��&R�������$��G�����������'HO���������GHILQLQJ�DQ�DPELJXRXV�
FRQWUDFW� DV� RQH� ZKHUH� ³WKH� SURYLVLRQV� LQ� FRQWURYHUV\� DUH� UHDVRQDEO\� RU� IDLUO\� VXVFHSWLEOH� WR�



��

LQ�3HWLWLRQHUV¶�IDYRU��,�ZRXOG�ILQG�WKH 6WRFNKROGHUV�$JUHHPHQW¶V�XQFOHDU�GUDIWLQJ�UHQGHUV�

LW�DW�OHDVW�DPELJXRXV��DQG�VR�QRW�VXIILFLHQWO\�FOHDU WR�GLYHVW�3HWLWLRQHUV�RI�WKHLU�VWDWXWRU\�

ULJKW�WR�DSSUDLVDO� 5HYHUVDO�LV�MXVWLILHG�RQ�WKDW�JURXQG DORQH�

%XW�WKHUH�DUH�WZR�PRUH�EDVHV�IRU�UHYHUVDO���

,,� $SSUDLVDO�5LJKWV�$UH�)XQGDPHQWDO�)HDWXUHV�RI�&RUSRUDWH�*RYHUQDQFH��DQG
0RGLILFDWLRQV�6KRXOG�%H�3HUPLWWHG�2QO\�LQ�WKH�&RUSRUDWH�&KDUWHU�

7KH�VHFRQG�UHDVRQ�WR�UHYHUVH�WKH�&RXUW�RI�&KDQFHU\� LV�WKDW HYHQ�LI�WKH�³ZDLYHU´

ZHUH� VXIILFLHQWO\� FOHDU� DQG� XQDPELJXRXV�� SHUPLWWLQJ�ZDLYHU� RI� IXQGDPHQWDO� FRUSRUDWH�

JRYHUQDQFH� ULJKWV� LQ� D� VWRFNKROGHUV� DJUHHPHQW DV� RSSRVHG� WR� LQ� WKH� FRUSRUDWLRQ¶V�

FRQVWLWXWLYH�GRFXPHQWV��� LV�SUREOHPDWLF���+HUH�WKH�LVVXH LV���WR�ZKDW�H[WHQW�FDQ�D�ZDLYHU�

RI�VWDWXWRU\�ULJKWV�EH�HIIHFWXDWHG�YLD�D�VWRFNKROGHUV�DJUHHPHQW��DQG�ZKDW�DUH�WKH�OLPLWLQJ�

SULQFLSOHV�RQ�VXFK�SULYDWH�RUGHULQJ�IRU�'HODZDUH�FRUSRUDWLRQV"

$V� WKLV� &RXUW� UHFRJQL]HG� LQ� 6DO]EHUJ� Y�� 6FLDEDFXFFKL��� WKH� '*&/� DOORZV� IRU�

VXEVWDQWLDO�SULYDWH�RUGHULQJ���:H�VDLG���

>7@KH� '*&/� DOORZV� LPPHQVH� IUHHGRP� IRU� EXVLQHVVHV� WR� DGRSW� WKH� PRVW�
DSSURSULDWH� WHUPV� IRU� WKH� RUJDQL]DWLRQ�� ILQDQFH�� DQG� JRYHUQDQFH� RI� WKHLU�
HQWHUSULVH�� �³$W�LWV�FRUH��WKH�>'*&/@�LV�D�EURDG�HQDEOLQJ�DFW�ZKLFK�OHDYHV�
ODWLWXGH� IRU� VXEVWDQWLDO� SULYDWH�RUGHULQJ��SURYLGHG� WKH� VWDWXWRU\�SDUDPHWHUV�
DQG� MXGLFLDOO\� LPSRVHG�SULQFLSOHV�RI� ILGXFLDU\�GXW\�DUH�KRQRUHG�´ ,Q� IDFW��
³'HODZDUH¶V�FRUSRUDWH�VWDWXWH�LV�ZLGHO\�UHJDUGHG�DV�WKH�PRVW�IOH[LEOH�LQ�WKH�
QDWLRQ�EHFDXVH�LW�OHDYHV�WKH�SDUWLHV�WR�WKH�FRUSRUDWH�FRQWUDFW��PDQDJHUV�DQG�
VWRFNKROGHUV�� ZLWK� JUHDW� OHHZD\� WR� VWUXFWXUH� WKHLU� UHODWLRQV�� VXEMHFW� WR�

GLIIHUHQW�LQWHUSUHWDWLRQV�RU�PD\�KDYH�WZR�RU�PRUH�GLIIHUHQW�PHDQLQJV�´���FLWLQJ�5KRQH±3RXOHQF�
%DVLF�&KHPV��&R��Y��$P� 0RWRULVWV�,QV��&R�������$��G�������������'HO���������
�� 7KDW�LV��WKH�E\ODZV�RU��SUHIHUDEO\��WKH�FKDUWHU�
�� ����$��G������'HO����������



��

UHODWLYHO\� ORRVH� VWDWXWRU\� FRQVWUDLQWV� DQG� WR� WKH� SROLFLQJ� RI� GLUHFWRU�
PLVFRQGXFW�WKURXJK�HTXLWDEOH�UHYLHZ�´��

,Q�6DO]EHUJ��ZH�FRQVLGHUHG�WKH�YDOLGLW\�RI�D�SURYLVLRQ�LQ�D�'HODZDUH�FHUWLILFDWH�RI�

LQFRUSRUDWLRQ UHTXLULQJ�DFWLRQV�DULVLQJ�XQGHU�WKH�IHGHUDO�6HFXULWLHV�$FW�RI������WR�EH�ILOHG�

LQ�D�IHGHUDO�FRXUW���:H�KHOG�WKDW�VXFK�D�FKDUWHU�SURYLVLRQ�ZDV�IDFLDOO\�YDOLG�DQG�ZLWKLQ�WKH�

SDUDPHWHUV� RI� 6HFWLRQ� ����E������ � %XW� ZH� DOVR� REVHUYHG� WKDW� 6HFWLRQ� ����E�¶V� EURDG�

DXWKRUL]DWLRQ�ZDV�FRQVWUDLQHG�E\�WKH�SKUDVH��³LI�VXFK�SURYLVLRQV�DUH�QRW�FRQWUDU\�WR�WKH�

ODZV�RI�WKLV�6WDWH�´�� :H�KHOG�WKDW�IHGHUDO�IRUXP�SURYLVLRQV�³GR�QRW�YLRODWH�WKH�SROLFLHV�RU�

ODZV�RI�WKLV�6WDWH�´��

:H� IXUWKHU� REVHUYHG� WKDW� DOWKRXJK� ³6HFWLRQ� ����E����¶V� VFRSH� ZDV� EURDGO\�

HQDEOLQJ�´�DGGLWLRQDO�OLPLWV�DUH�LPSRVHG�E\�SXEOLF�SROLF\�

)LUVW��6HFWLRQ�����E����¶V VFRSH�LV�EURDGO\�HQDEOLQJ���)RU�H[DPSOH��LQ�6WHUOLQJ�
Y��0D\IORZHU�+RWHO�&RUS���WKLV�&RXUW�KHOG�WKDW�6HFWLRQ�����E�����EDUV�RQO\�
FKDUWHU�SURYLVLRQV�WKDW�ZRXOG�³DFKLHYH�D�UHVXOW�IRUELGGHQ�E\�VHWWOHG�UXOHV�RI�
SXEOLF�SROLF\�´ $FFRUGLQJO\��³WKH�VWRFNKROGHUV�RI�D�'HODZDUH�FRUSRUDWLRQ�
PD\� E\� FRQWUDFW� HPERG\� LQ� WKH� FHUWLILFDWH� RI� LQFRUSRUDWLRQ� D� SURYLVLRQ�
GHSDUWLQJ�IURP�WKH�UXOHV�RI�FRPPRQ�ODZ��SURYLGHG�WKDW�LW�GRHV�QRW�WUDQVJUHVV�
D�VWDWXWRU\�HQDFWPHQW�RU�D�SXEOLF�SROLF\�VHWWOHG�E\�WKH�FRPPRQ�ODZ�RU�LPSOLFLW�
LQ�WKH�*HQHUDO�&RUSRUDWLRQ�/DZ�LWVHOI�´��

6DO]EHUJ�DGGUHVVHG�SULYDWH�RUGHULQJ�WKURXJK�D�FKDUWHU�SURYLVLRQ���%\�FRQWUDVW��WKH�

SKHQRPHQRQ�ZH�DGGUHVV�KHUH�KDV�ODUJHO\�HYROYHG LQ�WKH�SULYDWH�FRPSDQ\�UHDOP E\�VWDUW�

XS� FRPSDQLHV� DQG� YHQWXUH� FDSLWDO� ILUPV� ZKR� KDYH� GHYHORSHG� D� SUDFWLFH� RI� XVLQJ�

�� ,G��DW������FLWDWLRQV�RPLWWHG����
�� ,G��DW������FLWLQJ���'HO��&� ������E��������
�� ,G���
�� ,G��DW����±����HPSKDVLV�DGGHG���DOWHUDWLRQ�RPLWWHG����



��

VWRFNKROGHU�DJUHHPHQWV� WR� VWUXFWXUH� VLJQLILFDQW�DVSHFWV�RI� WKHLU�FRUSRUDWLRQ¶V�FRUSRUDWH�

JRYHUQDQFH� 7KLV�SUDFWLFH�DSSDUHQWO\�KDV�EHFRPH�IDLUO\�FRPPRQSODFH LQ�WKDW�VHFWRU� ,Q�

IDFW�� FRPPHQWDWRUV� KDYH� REVHUYHG� WKDW� SULYDWH� HTXLW\� WUDQVDFWLRQV� IRU� \HDUV� KDYH� EHHQ�

LQFOXGLQJ�GUDJ�DORQJ� ULJKWV� WKDW� LQFOXGH�ZDLYHUV�RI� VWDWXWRU\� ULJKWV� VXFK�DV�DSSUDLVDO���

7KH� 0DMRULW\� LV�� QR� GRXEW�� FRQFHUQHG� DERXW� XSVHWWLQJ� ZKDW� KDV�� RU� LV� EHFRPLQJ�� DQ�

HVWDEOLVKHG�SUDFWLFH�LQ�WKDW�VHFWRU�

,�DSSUHFLDWH�WKDW�³RXU�'*&/�ZDV�LQWHQGHG�WR�SURYLGH�GLUHFWRUV�DQG�VWRFNKROGHUV�

ZLWK�IOH[LELOLW\�DQG�ZLGH�GLVFUHWLRQ�IRU�SULYDWH�RUGHULQJ�DQG�DGDSWLRQ�WR�QHZ�VLWXDWLRQV�´��

7KH� XVH� RI� VWRFNKROGHU� DJUHHPHQWV� WR �SXUSRUWHGO\� HIIHFWXDWH�ZDLYHUV� RI�6HFWLRQ� ����

ULJKWV�LV�HYLGHQFH�WKDW�VXFK�ZDLYHUV��DW�OHDVW�LQ�WKDW�VHFWRU RI�WKH�FDSLWDO�PDUNHWV��PD\�EH�

DFKLHYLQJ� HIILFLHQFLHV� EHQHILFLDO� WR� WKH� SDUWLHV� %XW� WKH� TXHVWLRQ� WKDW� WKLV� &RXUW�PXVW�

DQVZHU�LV�ZKHWKHU�WKDW�LV�D�SUDFWLFH�WKDW�LV�FRQVLVWHQW�ZLWK�WKH�'*&/�DQG�UHOHYDQW�SXEOLF�

SROLF\���

:K\�VKRXOG� WKH�XVH�RI� VWRFNKROGHU�DJUHHPHQWV�� DV� RSSRVHG� WR� WKH�FRUSRUDWLRQ¶V�

FRQVWLWXWLYH�GRFXPHQWV� DV�WKH�YHKLFOH�IRU�HIIHFWXDWLQJ�VXFK�ZDLYHUV�PDWWHU"��$IWHU�DOO��WKLV�

&RXUW�UHFHQWO\�KDV�UHLWHUDWHG�LWV�YLHZ�WKDW�SULYDWH�RUGHULQJ�WKURXJK�ELQGLQJ�FRQWUDFWV�RXJKW�

WR�EH�UHVSHFWHG�� �)RU�H[DPSOH��LQ�HY���,QF��Y��/HVK��ZH�VWDWHG�WKDW�³>Z@KHQ�SDUWLHV�KDYH�

�� 6HH��H�J���'UDJ�DORQJ�5LJKWV�DQG�$SSUDLVDO�5HPHGLHV�LQ�6WRFNKROGHUV�$JUHHPHQWV��35$&7,&$/�
/$:�&25325$7(�	6(&85,7,(6 �0DU� �����������³7KH�DELOLW\�WR�FRQWUDFWXDOO\�ZDLYH�WKH�DSSUDLVDO�
UHPHG\�KDV�QRW� W\SLFDOO\�EHHQ� WKRXJKW�RI�DV�FRQWURYHUVLDO�� �� ��´���KWWSV�����QH[W�ZHVWODZ�FRP���
�����������
�� 6DO]EHUJ������$��G�DW���� Q���� �³>'HODZDUH�FRUSRUDWLRQV�KDYH@�WKH�EURDGHVW�JUDQW�RI�SRZHU�
LQ�WKH�(QJOLVK�VSHDNLQJ�ZRUOG�WR�HVWDEOLVK�WKH�PRVW�DSSURSULDWH�LQWHUQDO�RUJDQL]DWLRQ�DQG�VWUXFWXUH�
IRU� WKH�HQWHUSULVH�´� �DOWHUDWLRQ�LQ�RULJLQDO�� �TXRWLQJ -RQHV�$SSDUHO *US��Y��0D[ZHOO�6KRH�&R��
,QF�������$��G��������� �'HO��&K�����������



��

RUGHUHG� WKHLU� DIIDLUV� YROXQWDULO\� WKURXJK� D� ELQGLQJ� FRQWUDFW�� 'HODZDUH� ODZ� LV� VWURQJO\�

LQFOLQHG� WR� UHVSHFW� WKHLU� DJUHHPHQW� DQG�ZLOO� RQO\� LQWHUIHUH�XSRQ�D� VWURQJ� VKRZLQJ� WKDW�

GLVKRQRULQJ�WKH�FRQWUDFW�LV�UHTXLUHG�WR�YLQGLFDWH�D�SXEOLF�SROLF\�LQWHUHVW�HYHQ�VWURQJHU�WKDQ�

IUHHGRP�RI�FRQWUDFW�´�� $QG�LQ�6DO]EHUJ��ZH�DJUHHG WKDW�IUHHGRP�RI�FRQWUDFW�LV�D�SXEOLF�

SROLF\�RI�SDUDPRXQW�LPSRUWDQFH�LQ�'HODZDUH��� %XW�DJDLQ��DV�LQ�HY���,QF� DQG�6DO]EHUJ��

ZH�KDYH�DFNQRZOHGJHG�SXEOLF�SROLF\�DQG�VWDWXWRU\�OLPLWDWLRQV���

,�EHOLHYH�WKH�XVH�RI�VWRFNKROGHU�DJUHHPHQWV�WR�HIIHFW�H[�DQWH�ZDLYHUV�RI�JRYHUQDQFH�

ULJKWV� RI� FRPPRQ� VWRFNKROGHUV� LV� SUREOHPDWLF�� � 7KH� 3HWLWLRQHUV FKDOOHQJH� WKH� XVH� RI�

VWRFNKROGHU� DJUHHPHQWV� IRU� HIIHFWXDWLQJ� VXFK�ZDLYHUV� DQG DUJXH� WKDW� WKH� 6WRFNKROGHUV�

$JUHHPHQW� ³RSHUDWHV� DV� D� GH� IDFWR FKDUWHU� WKDW� VXSHUVHGHV� 'HODZDUH¶V� KLHUDUFKLFDO�

�� ����$��G����������Q��������� �TXRWLQJ�/LEHDX�Y��)R[������$��G�����������±����'HO��&K� �������
DII¶G�LQ�UHOHYDQW�SDUW ����$��G�������'HO�����������,Q�HY���IRUPHU�VKDUHKROGHUV�RI�DQ�DFTXLUHG�
FRUSRUDWLRQ�VXHG�IRU�EUHDFK�RI�DQ�HDUQ�RXW�PLOHVWRQH�SURYLVLRQ��DUJXLQJ�WKDW�WKH�EX\HU�YLRODWHG LWV�
REOLJDWLRQ�WR�DGHTXDWHO\�IXQG�SXUVXLW�RI�WKH�PLOHVWRQHV���,G��DW�������7KH�FRQWUDFW�SURYLGHG�WKDW�
IXQGLQJ�ZRXOG�EH�LQ�WKH�EX\HU¶V�VROH�GLVFUHWLRQ��H[HUFLVHG�LQ�JRRG�IDLWK���,G���$OWKRXJK WKH�FRQWUDFW�
DOVR�SDUWLDOO\�LQFRUSRUDWHG�D�OHWWHU�RI�LQWHQW�IURP�WKH�QHJRWLDWLRQ�SKDVH�ZKLFK�VSHFLILHG�WKDW�WKH�
EX\HU�VKRXOG�SURYLGH� IXQGLQJ� WR�SXUVXH� WKH�PLOHVWRQHV�� WKH� ILQDO�FRQWUDFW� LQFOXGHG�DQ�H[SUHVV�
FODXVH�E\�ZKLFK�WKH�ILQDO�DJUHHPHQW�RYHUURGH�FRQWUDU\�SURYLVLRQV�DV�WR�IXQGLQJ���,G��DW����±�����
:KHUH� WZR�FRQWUDFWXDO�FODXVHV�DSSHDU� WR�EH� LQ�FRQIOLFW��DQRWKHU�FODXVH�VSHFLI\LQJ�ZKLFK� WDNHV�
SULRULW\�SURYLGHV� D� VLPSOH�PHFKDQLVP� IRU� UHVROYLQJ� WKH� WHQVLRQ�ZLWKRXW� UHVRUW� WR�TXHVWLRQV�RI�
SXEOLF�SROLF\���7KDW�FLUFXPVWDQFH�FRQWUDVWV�ZLWK�FDVHV�ZKHUH�D�FRQWUDFWXDO�FODXVH�FRQIOLFWV�ZLWK�D�
VWDWXWRU\�ULJKW��DV�ZLWK�WKH�/LEHDX�FDVH�ZKLFK�HY��FLWHG�DQG�ZKLFK�DGGUHVVHG�ZKHWKHU�D�FRQWUDFW�
KDG�ZDLYHG�WKH VWDWXWRU\�ULJKW�WR�SDUWLWLRQ�RI�UHDO�SURSHUW\���/LEHDX������$��G�DW�������UHTXLULQJ�
ZDLYHU�³µE\�FOHDU�DIILUPDWLYH�ZRUGV�RU�DFWLRQV¶´�IRU�D�FRQWUDFW�WR�HOLPLQDWH�D�ULJKW�FRQIHUUHG�E\�
VWDWXWH���FLWLQJ�)RUG�+ROGLQJV������$��G�DW��������
�� 6HH��H�J���6DO]EHUJ������$��G�DW������³'HODZDUH¶V�FRUSRUDWH�VWDWXWH�������OHDYHV�WKH�SDUWLHV�WR�WKH�
FRUSRUDWH� FRQWUDFW� �PDQDJHUV� DQG� VWRFNKROGHUV��ZLWK� JUHDW� OHHZD\� WR� VWUXFWXUH� WKHLU� UHODWLRQV��
VXEMHFW�WR�UHODWLYHO\�ORRVH�VWDWXWRU\�FRQVWUDLQWV������´���1$)�+OGJV���//&�Y��/L 	�)XQJ��7UDGLQJ��
/WG��� ���� $��G� ����� ���� Q���� �'HO�� ������ �³'HODZDUH� XSKROGV� WKH� IUHHGRP� RI� FRQWUDFW� DQG�
HQIRUFHV� DV� D�PDWWHU� RI� IXQGDPHQWDO� SXEOLF� SROLF\� WKH� YROXQWDU\� DJUHHPHQWV� RI� VRSKLVWLFDWHG�
SDUWLHV�´� �TXRWLQJ�1$&&2�,QGXV��Y��$SSOLFD�,QF�������$��G��������'HO��&K�����������



��

FRUSRUDWH� FRQWUDFW�´�� ,W� LV� XQGLVSXWHG� WKDW� WKH� 6WRFNKROGHUV� $JUHHPHQW� ERXQG DOO�

RXWVWDQGLQJ�VKDUHV�RI�$XWKHQWL[�VWRFN��� )XUWKHU��6HFWLRQ����E��SURYLGHV�WKDW�LW�³VKDOO�EH�

ELQGLQJ�XSRQ�������DVVLJQV�DQG�DQ\�RWKHU�WUDQVIHUHH�DQG�VKDOO�DOVR�DSSO\�WR�DQ\�VHFXULWLHV�

DFTXLUHG�E\�D�+ROGHU�DIWHU�WKH�GDWH�KHUHRI�´�� 6HFWLRQ���OLNHZLVH�SXUSRUWV�WR�UHTXLUH�WKDW�

DOO�IXWXUH�WUDQVIHUHHV�PXVW�H[HFXWH�DQG�MRLQ�WKH�6WRFNKROGHUV�$JUHHPHQW��� %HFDXVH�RI�

WKLV�� 3HWLWLRQHUV� DUJXH� WKDW� WKLV� DUUDQJHPHQW� LV� DNLQ� WR� D� GH� IDFWR� FKDUWHU��� ,W� LV� DOVR�

XQGLVSXWHG�WKDW�QRQH�RI�WKH�6WRFNKROGHUV$JUHHPHQW¶V�UHVWULFWLRQV�DQG�REOLJDWLRQV�DW�LVVXH�

LV�LQ�WKH�&RPSDQ\¶V�FKDUWHU���7KH\�IXUWKHU�DUJXH�WKDW�WKH�GHFLVLRQ�WR�SHUPLW�WKLV�XVH�RI�D�

VWRFNKROGHUV� DJUHHPHQW� YLRODWHV WKLV� KLHUDUFK\� 6SHFLILFDOO\�� WKH\� FRQWHQG� WKDW� D�

VWRFNKROGHU� DJUHHPHQW� �WR� ZKLFK� WKH� FRUSRUDWLRQ� LV� D� SDUW\�� VLWV� DW� WKH� ERWWRP� RI� WKH�

�� 2S��%U��DW�����7KH\�H[SRXQG�IXUWKHU�RQ�WKLV�SRLQW�

>,@I VXFK� DQ� DJUHHPHQW� LV� HQIRUFHDEOH� VWRFNKROGHU�WR�VWRFNKROGHU�� SHUPLWWLQJ�
FUHDWLRQ�DQG�HQIRUFHPHQW�E\� WKH�FRUSRUDWLRQ� LWVHOI�DJDLQVW� LWV�RZQ�VWRFNKROGHUV�
ZRXOG�PHDQ�WKDW�QR SULQFLSOHG�EDUULHU�ZRXOG�SUHYHQW�D�'HODZDUH�FRUSRUDWLRQ�IURP�
XVLQJ�D�VHSDUDWH�DJUHHPHQW�WR�FUHDWH�IRU�LWVHOI VHFRQG�FODVV�VWRFNKROGHUV�ZLWK�ULJKWV�
QRW�VHW�IRUWK�LQ�WKH�FKDUWHU��EHFDXVH�LW�ZRXOG�EH�LOOHJDO�WR�SXW�WKHP�LQ�WKH�FKDUWHU����

,G��DW�� �DOWHUDWLRQ�DGGHG���HPSKDVLV�LQ�RULJLQDO����
�� ,W�ZDV�ELQGLQJ�XSRQ�DOO�WKH�&RPSDQ\¶V�WKHQ�VWRFNKROGHUV�DW�WKH�WLPH�RI�LWV�H[HFXWLRQ�LQ������������
�� -$�� �6WRFNKROGHUV�$JUHHPHQW�� ���E���
�� -$�� �6WRFNKROGHUV�$JUHHPHQW�� ���
�� 2S��%U��DW����³,I�DIILUPHG��>WKH�&RXUW�RI�&KDQFHU\¶V�GHFLVLRQ@ ZRXOG�PHDQ�WKDW�D�SURVSHFWLYH�
LQYHVWRU�FRQWUROOHU�FRXOG�EH�RIIHUHG�E\�D�FRUSRUDWLRQ DV�DQ�LQFHQWLYH��� RU�FRXOG�GHPDQG��OLNH�
KHUH�� WKDW� D� FRUSRUDWLRQ REWDLQ� �� DQ� DJUHHPHQW� IURP� DOO� RI� WKH� FRUSRUDWLRQ¶V� VWRFNKROGHUV�
�HQIRUFHDEOH� E\� WKH� FRUSRUDWLRQ�� WKDW�ZDLYHV� H[� DQWH PDQGDWRU\� SURYLVLRQV� RI� WKH�'*&/�DQG�
RSHUDWHV� DV D� GH� IDFWR FKDUWHU� WKDW� VXSHUVHGHV� 'HODZDUH¶V� KLHUDUFKLFDO� FRUSRUDWH� FRQWUDFW�´��
�DOWHUDWLRQ�DGGHG� �HPSKDVLV�LQ�RULJLQDO��



��

KLHUDUFK\� 7R� WKH� H[WHQW� VWRFNKROGHU� DJUHHPHQWV� DUH� EHLQJ� XWLOL]HG� WR� HIIHFWXDWH�ZKDW�

ZRXOG�EH�UHVWULFWHG�LQ�FKDUWHUV�DQG�E\ODZV��WKLV�SRLQW�KDV�PHULW���

7KLV�&RXUW�KDV� ORQJ�REVHUYHG� WKDW� WKH�FHUWLILFDWH�RI� LQFRUSRUDWLRQ�� WRJHWKHU�ZLWK�

E\ODZV� DQG� WKH�'*&/� IRUP� SDUW� RI� D� IOH[LEOH� FRQWUDFW� EHWZHHQ� D� FRUSRUDWLRQ� DQG� LWV�

VWRFNKROGHUV���³7KH�FRPSRQHQWV�RI�>WKH�FRUSRUDWH@�FRQWUDFW�IRUP�D KLHUDUFK\��FRPSULVLQJ�

IURP� WRS� WR� ERWWRP� �L�� WKH� >'*&/@�� �LL�� WKH� FHUWLILFDWH� RI� LQFRUSRUDWLRQ� DQG� �LLL�� WKH�

E\ODZV�´�� ³(DFK�RI�WKH�ORZHU�FRPSRQHQWV�RI�WKH�FRQWUDFWXDO�KLHUDUFK\�PXVW�FRQIRUP�WR�

WKH�KLJKHU�FRPSRQHQWV�´�� $QG�³>D@�E\ODZ�WKDW�FRQIOLFWV�ZLWK�WKH�FKDUWHU�LV�YRLG��DV�LV D�

E\ODZ�RU�FKDUWHU�SURYLVLRQ�WKDW�FRQIOLFWV�ZLWK�WKH�'*&/�´��

3HWLWLRQHUV�DUJXH�WKDW�DQFLOODU\�DJUHHPHQWV WR�ZKLFK�WKH�FRUSRUDWLRQ�LV�D�SDUW\ DUH�

QRW�H[HPSW IURP�KDYLQJ�WR�FRQIRUP�WR�WKLV�KLHUDUFK\���6XSSRUW�H[LVWV�IRU�WKDW�SURSRVLWLRQ���

)RU�H[DPSOH��WKH�&RXUW�RI�&KDQFHU\�KDV�REVHUYHG�WKDW�

:KHQ� HYDOXDWLQJ� FRUSRUDWH� DFWLRQ� IRU� OHJDO� FRPSOLDQFH�� D� FRXUW� H[DPLQHV�
ZKHWKHU� WKH� DFWLRQ� FRQWUDYHQHV� WKH�KLHUDUFKLFDO� FRPSRQHQWV� RI� WKH� HQWLW\�

�� 6HH��H�J���)RUG�+ROGLQJV������$��G�DW���� �³*HQHUDOO\��WKHVH�PDQGDWRU\�SURYLVLRQV�PD\�QRW�EH�
YDULHG�E\�WHUPV�RI�WKH�FHUWLILFDWH�RI�LQFRUSRUDWLRQ�RU�RWKHUZLVH�´���HPSKDVLV�DGGHG��
�� 6LQFKDUHRQNXO�Y��)DKQHPDQQ�������:/���������DW����'HO��&K��-DQ��������������
�� ,G���7KXV��IRU�H[DPSOH��D�FRUSRUDWH�FKDUWHU�FDQ�FRQIHU�RQWR�WKH�ERDUG�RI�GLUHFWRUV�WKH�SRZHU�WR�
DOWHU� WKH�E\ODZV�EHQHDWK LW ���'HO��&��������D����EXW� WKH�E\ODZV�FDQQRW�GHURJDWH� WKH�FRUSRUDWH�
FKDUWHU�WKDW�VLWV�DERYH�LW����'HO��&��������E�����6HH��H�J���&HQWDXU�3DUWQHUV�,9�Y��1DW¶O�,QWHUJURXS��
,QF�������$��G�����������'HO���������³:KHUH�D�E\�ODZ�SURYLVLRQ�LV�LQ�FRQIOLFW�ZLWK�D�SURYLVLRQ�RI�
WKH�FKDUWHU��WKH�E\�ODZ�SURYLVLRQ�LV�D�µQXOOLW\�¶´���TXRWLQJ�%XUU�Y��%XUU�&RUS�������$��G����������
�'HO��&K������������'HO��&��������E���³7KH�E\ODZV�PD\�FRQWDLQ�DQ\�SURYLVLRQ��QRW�LQFRQVLVWHQW�
ZLWK�ODZ�RU�ZLWK�WKH�FHUWLILFDWH�RI�LQFRUSRUDWLRQ��UHODWLQJ�WR�WKH�EXVLQHVV�RI�WKH�FRUSRUDWLRQ��WKH�
FRQGXFW�RI�LWV�DIIDLUV��DQG�LWV�ULJKWV�RU�SRZHUV�RU�WKH�ULJKWV�RU�SRZHUV�RI�LWV�VWRFNKROGHUV��GLUHFWRUV��
RIILFHUV�RU�HPSOR\HHV�´���HPSKDVLV�DGGHG�����/LNHZLVH��WKH�'*&/�DQG�DOO�RI�LWV�DPHQGPHQWV�³VKDOO�
EH�D�SDUW�RI�WKH�FKDUWHU�RU�FHUWLILFDWH�RI�HYHU\�FRUSRUDWLRQ�´�DQG�WKXV�WKH�*HQHUDO�$VVHPEO\�WKURXJK�
LWV�SRZHU�WR�DPHQG�WKH�'*&/�VLWV�DW�WKH�WRS�RI�WKH�KLHUDUFK\�����'HO��&��� ����
�� 6LQFKDUHRQNXO�������:/���������DW�����



��

VSHFLILF�FRUSRUDWH�FRQWUDFW��FRPSULVLQJ��L��WKH�'HODZDUH�*HQHUDO�&RUSRUDWLRQ�
/DZ�� �LL�� WKH� FRUSRUDWLRQ¶V� FKDUWHU�� �LLL�� LWV� E\ODZV�� DQG� �LY�� RWKHU� HQWLW\�
VSHFLILF� FRQWUDFWXDO� DJUHHPHQWV�� VXFK� DV� D� VWRFN� RSWLRQ� SODQ�� RWKHU� HTXLW\�
FRPSHQVDWLRQ�SODQ��RU��DV�WR�WKH�SDUWLHV�WR�LW��D�VWRFNKROGHU�DJUHHPHQW���

,Q�DGGLWLRQ� WR�FDVH� ODZ�VXSSRUW�� ,�QRWH� WKDW� WKH�*HQHUDO�$VVHPEO\�KDV�H[SUHVVO\�

LQGLFDWHG�ZKHQ�FHUWDLQ�DFWLRQV�QRW�SHUPLWWHG�WR�EH�WDNHQ�LQ�FKDUWHUV�PD\�EH�HIIHFWXDWHG�LQ�

VWRFNKROGHUV� DJUHHPHQWV�� � )RU� H[DPSOH�� 6HFWLRQ� ���� RI� WKH� '*&/� GHDOV� ZLWK� IRUXP�

VHOHFWLRQ� FODXVHV� IRU� LQWHUQDO� FRUSRUDWH� FODLPV�� DQG� VSHFLILHV� WKDW� ³QR� SURYLVLRQ� RI� WKH�

FHUWLILFDWH�RI�LQFRUSRUDWLRQ�RU�WKH�E\ODZV�PD\�SURKLELW�EULQJLQJ�VXFK�FODLPV�LQ�WKH�FRXUWV�

RI� WKLV�6WDWH�´�� 7KH�V\QRSVLV�RI� WKH�ELOO� HQDFWLQJ�6HFWLRQ�����H[SUHVVO\�SURYLGHV� WKDW�

³6HFWLRQ�����LV�QRW�LQWHQGHG�������WR�SUHYHQW�DQ\�VXFK�SURYLVLRQ�LQ�D�VWRFNKROGHUV�DJUHHPHQW�

������VLJQHG�E\�WKH�VWRFNKROGHU�DJDLQVW�ZKRP�WKH�SURYLVLRQ�LV�WR�EH�HQDFWHG�´��

7KHUH�DUH�VRPH�YDOLG�SROLF\�FRQFHUQV�ZLWK�XVLQJ�VWRFNKROGHU�DJUHHPHQWV�WR�HIIHFW�

H[� DQWH� ZDLYHUV� RI� DSSUDLVDO� ULJKWV IRU� FRPPRQ� VWRFNKROGHUV�� )RU� H[DPSOH�� VRPH�

FRPPHQWDWRUV�KDYH�SRLQWHG�RXW�WKH�GDQJHUV�RI�³VWHDOWK�JRYHUQDQFH´�DQG�KDYH�DUJXHG�WKDW�

³XVLQJ�VKDUHKROGHU�DJUHHPHQWV�IRU�FRUSRUDWH�JRYHUQDQFH�������VDFULILFHV�FULWLFDO�FRUSRUDWH�

�� 4XDGUDQW�6WUXFWXUHG�3URG��&R��Y��9HUWLQ�������:/����������DW����'HO��&K��2FW�������������
VHH�DOVR�0DUPRQ�Y��$UELQHW�7KH[FKDQJH��,QF��������:/���������DW����'HO��&K��$SU������������
�KROGLQJ�WKDW�WKH�FRPSDQ\¶V�GLUHFWRUV�³ZHUH�QRW�IUHH�WR�FRQWUDFW�DZD\�GLVFORVXUH�REOLJDWLRQV�WKDW�
WKH\�KDG�D�ILGXFLDU\�GXW\�WR�REVHUYH�´�DQG�WKDW�³>Q@RU�FRXOG�WKH\�UHO\�XSRQ�D�FHUWLILFDWH�SURYLVLRQ�
SURKLELWLQJ�GLVFORVXUH�WR�DYRLG�D�VKDUHKROGHU¶V�LQVSHFWLRQ�ULJKW�FRQIHUUHG�E\�VWDWXWH�´�DQG�E\�GRLQJ�
VR��WKH�³GLUHFWRUV�DQG�PDQDJHPHQW�PDGH�WKH�FRUSRUDWLRQ�FRPSOLFLW�LQ�WKHLU�YLRODWLRQV�RI�ILGXFLDU\��
DV�ZHOO�DV�VWDWXWRU\��ODZ�´����
�� ��'HO��&��������
�� 'HO��6�%���� V\Q���



��

ODZ� YDOXHV�´�� 7KH� VFRSH� RI� WKHVH� VWRFNKROGHU� DJUHHPHQWV� QRZ� LQFOXGHV �SXWDWLYH��

UHVWULFWLRQV� RU� ZDLYHUV� RI� LQVSHFWLRQ� ULJKWV�� DSSUDLVDO� ULJKWV� DQG� ILGXFLDU\� GXWLHV� RI�

GLUHFWRUV���

1R�GRXEW��WKH�VRSKLVWLFDWHG�SDUWLHV�HQWHULQJ�LQWR�WKHVH�DJUHHPHQWV�KDYH�IRXQG�WKHP�

WR� EH� EHQHILFLDO� 6WRFNKROGHU� DJUHHPHQWV� PD\� RIIHU� YHQWXUH� FDSLWDO� IXQGHG� VWDUW�XSV�

IOH[LELOLW\� YHUVXV� FRPSO\LQJ�ZLWK� WKH� IRUPDOLWLHV� RI� FKDUWHUV� DQG� E\ODZV�� �$QG� XQOLNH�

FKDUWHUV��WKH\�DUH�QRW�SXEOLF�GRFXPHQWV�ILOHG�ZLWK�WKH�6HFUHWDU\�RI�6WDWH���%XW�UHVWULFWLRQ�

�� 6HH� JHQHUDOO\� )LVFK�� -LOO� (��� 6WHDOWK� *RYHUQDQFH�� � 6KDUHKROGHU� $JUHHPHQWV� DQG� 3ULYDWH�
2UGHULQJ� )$&8/7<� 6&+2/$56+,3� $7� 3(11�/$: ������ �DUJXLQJ� WKDW� ³VWHDOWK� JRYHUQDQFH� LV�
LQDSSURSULDWH�IRU�FRUSRUDWLRQV�DQG�LQVWHDG�DGYRFDWHV�D�XQLIRUP�VWUXFWXUDO DSSURDFK�WR�FRUSRUDWH�
ODZ�WKDW�ZRXOG�OLPLW�SULYDWH�RUGHULQJ�WR�WKH�FKDUWHU�DQG�E\ODZV�´���KWWSV���VFKRODUVKLS�ODZ�XSHQQ�
HGX�IDFXOW\BVFKRODUVKLS��������$V�3URIHVVRU�)LVFK�QRWHV��VKDUHKROGHU�DJUHHPHQWV�SXUSRUWLQJ�WR�
GHURJDWH�FULWLFDO�ULJKWV�DIIRUGHG�WR�VKDUHKROGHUV�XQGHU�WKH�'*&/�DUH�DSSDUHQWO\�FRPPRQ DPRQJ�
VWDUWXS�FRPSDQLHV�WKDW�KDYH�QRW�JRQH�SXEOLF���,G��DW�����3UHFLVHO\�EHFDXVH�WKH\�DUH�QRW�SDUW�RI�WKH�
LQFRUSRUDWLQJ�GRFXPHQWV�ILOHG�ZLWK�WKH�6HFUHWDU\�RI�6WDWH��WKH�SXEOLF�FDQ�EHFRPH�DZDUH�RI�WKHP�
RQO\�ZKHQ�WKH\�DUH�OLWLJDWHG���
�� 6HH�)LVFK�DW���Q�����³%RWK�DSSUDLVDO�ZDLYHUV�DQG�LQVSHFWLRQ�ULJKWV�ZDLYHUV�DUH�SDUW�RI�WKH�PRVW�
UHFHQW�YHUVLRQV�RI�WKH�1DWLRQDO�9HQWXUH�&DSLWDO�$VVRFLDWLRQ¶V�PRGHO�GRFXPHQWV�´���FLWLQJ�19&$��
9RWLQJ�$JUHHPHQW��DW�� �-XO\��������KWWSV���QYFD�RUJ�UHFRPPHQGV�QYFD������YRWLQJ�DJUHHPHQW�
���� 19&$�� ,QYHVWRUV¶� 5LJKWV� $JUHHPHQW�� DW� ��±��� �6HSWHPEHU� ������ KWWSV���QYFD�RUJ�
UHFRPPHQGV�QYFD������LQYHVWRUV�ULJKWV�DJUHHPHQW������ � $V� 3URIHVVRU� )LVFK� QRWHV�� WKH�19&$�
PRGHO�GRFXPHQWV�DOVR�SXUSRUW� WR�ZDLYH� WKH�ULJKW� WR�DVVHUW�SRVW�PHUJHU�FODLPV�IRU�EUHDFKHV�RI�
ILGXFLDU\�GXWLHV� ,G���)XUWKHU�LQ�WKLV�UHJDUG��,�QRWH�WKDW�D�IRRWQRWH�WR�6HFWLRQ���H��RI�WKH�0RGHO�
$JUHHPHQW�VXEPLWWHG�E\�WKH�SDUWLHV�VWDWHV�WKDW�

(YHQ� LI� DSSUDLVDO� ULJKWV DUH� ZDLYHG�� FRPPRQ� DQG� VXERUGLQDWH� SUHIHUUHG�
VWRFNKROGHUV�DUH�LQFUHDVLQJO\�ILOLQJ�EUHDFK�RI�ILGXFLDU\�GXW\�FODLPV�VHHNLQJ�TXDVL�
DSSUDLVDO�± L�H���GDPDJHV�WKDW�PLUURU�WKH�UHFRYHU\�DYDLODEOH�LQ�DQ�DSSUDLVDO�VXLW�± LQ�
WUDQVDFWLRQV�VXEMHFW�WR�GUDJ�DORQJ�SURYLVLRQV�ZKHUH�WKH�MXQLRU�SUHIHUUHG�RU�FRPPRQ�
VKDUHKROGHUV�DUH�WR�UHFHLYH�QR�FRQVLGHUDWLRQ�IRU�WKHLU�VKDUHV���%HFDXVH�WKH�GLUHFWRUV�
DUH�RIWHQ�UHSUHVHQWDWLYHV�RI�WKH�VHQLRU�SUHIHUUHG�KROGHUV��WKHVH�VXLWV�DUH�GLIILFXOW�WR�
GLVPLVV�DW�DQ�HDUO\�VWDJH���$FFRUGLQJO\�FRQVLGHUDWLRQ�VKRXOG�EH�JLYHQ�WR�H[SDQGLQJ�
WKH�DJUHHPHQW�WR�LQFOXGH�DQ�DJUHHPHQW�QRW�WR�ILOH�DSSUDLVDO�DFWLRQV�WR�FRYHU�EUHDFK�
RI�ILGXFLDU\�VXLWV�LQ�WUDQVDFWLRQV VXEMHFW�WR�WKH�GUDJ�DORQJ���

-$����±����1&9$�0RGHO�$JUHHPHQW�� ����H��Q���� �HPSKDVLV�DGGHG��
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RU�HOLPLQDWLRQ�RI�LPSRUWDQW�VWRFNKROGHU�ULJKWV�VXFK�DV�LQVSHFWLRQ��DSSUDLVDO��HOHFWLRQ�ULJKWV�

DQG� ILGXFLDU\� GXWLHV�PD\�PLQLPL]H DFFRXQWDELOLW\� RI� WKH�%RDUG� DQG� XSVHW� WKH� GHOLFDWH�

EDODQFH�RI�SRZHU�WKDW�WKH�*HQHUDO�$VVHPEO\�DQG�FRXUWV�KDYH�DWWHPSWHG�WR�PDLQWDLQ�DPRQJ�

D�'HODZDUH�FRUSRUDWLRQ¶V�FRQVWLWXHQFLHV���

7KH�RUGLQDU\�SODFH�IRU�SULYDWH�RUGHULQJ�SURYLVLRQV�WKDW DOWHU�WKLV�EDODQFH�LV�LQ�WKH�

FKDUWHU�RU�E\ODZV��� 3ULQFLSOHV�RI�FRUSRUDWH�GHPRFUDF\� VXSSRUW� WKLV�SUHIHUHQFH��� ,I�D�

�� )RU� H[DPSOH�� ZKLOH� WKH� '*&/� DXWKRUL]HV� PHUJHUV� DSSURYHG� E\� D� PDMRULW\� YRWH� RI� WKH�
RXWVWDQGLQJ� VKDUHV�� ��'HO�� &�� �� ����F��� LW� SHUPLWV� D� FRUSRUDWLRQ� WR� LPSRVH� D� VXSHUPDMRULW\�
SURYLVLRQ�LI�LW�GRHV�VR�LQ�WKH�FHUWLILFDWH�RI�LQFRUSRUDWLRQ���6HH�%HUOLQ�Y� (PHUDOG�3DUWQHUV������
$��G� ����� ���±��� Q��� �'HO�� ������ �³7KH� DSSURYDO� RI� D�PHUJHU�� XQGHU� WKH�'HODZDUH�*HQHUDO�
&RUSRUDWLRQ�/DZ��UHTXLUHV�WKH�DIILUPDWLYH�YRWH�RI�D�PDMRULW\�RI�WKH�RXWVWDQGLQJ�FRPPRQ�VWRFN�RI�
WKH�FRUSRUDWLRQV�XQOHVV�WKH�FHUWLILFDWH�RI�LQFRUSRUDWLRQ�SURYLGHV�IRU�D�KLJKHU�SHUFHQWDJH�´����
�� ,Q�&HQWDXU�3DUWQHUV�,9�Y��1DW¶O�,QWHUJURXS��,QF���WKLV�&RXUW�VWDWHG�

,Q�6WDQGDUG�3RZHU��WKLV�&RXUW�KHOG�WKDW�WKH�UXOHV�RI�FRUSRUDWH�GHPRFUDF\�DUH�EDVHG�
LQ�ODUJH�SDUW�XSRQ�WKH�SULQFLSOH�WKDW�D�PDMRULW\�RI�WKH�YRWHV�FDVW�DW�D�VWRFNKROGHUV�
PHHWLQJ� LV� VXIILFLHQW� WR� HOHFW GLUHFWRUV�� �$OWKRXJK� E\� VWDWXWH� D� VLPSOH� SOXUDOLW\�
SURYLVLRQ�QRZ�VXIILFHV� WKH�UHVXOW�LV�WKH�VDPH��D�FKDUWHU�RU�E\ODZ�SURYLVLRQ�ZKLFK�
SXUSRUWV� WR� DOWHU� WKLV� SULQFLSOH� PXVW� EH� SRVLWLYH�� H[SOLFLW�� FOHDU� DQG� UHDGLO\�
XQGHUVWDQGDEOH���7KLV�SUHVXPSWLRQ�LV�RYHUFRPH�RQO\�E\�D�FOHDU��XQDPELJXRXV�DQG�
XQHTXLYRFDO�VWDWHPHQW��LQ�WKH�FKDUWHU�RU�E\�ODZV�RI�D�FRUSRUDWLRQ��H[SUHVVLQJ�WKH�
VWRFNKROGHUV
�GHVLUH�WKDW�D�VSHFLILF�SHUFHQWDJH�RI�YRWHV�EH�UHTXLUHG�

����$��G�DW������HPSKDVLV�DGGHG���FLWDWLRQV�DQG�DOWHUDWLRQV�RPLWWHG���FLWLQJ�6WG��3RZHU�	�/LJKW�
&RUS��Y��,QYHVW��$VVRFV���,QF������$��G�����������'HO�����������
�� 6HH���'HO��&��������G���DGGUHVVLQJ�FODVVLILHG�ERDUGV����7KLV�VHFWLRQ�DOORZV�IRU�D�GHSDUWXUH�IURP�
WKH�GHIDXOW�UXOH�RI�DQQXDO�HOHFWLRQV�RI�WKH�IXOO�ERDUG�LQ�IDYRU�RI�HOHFWLRQ�LQVWHDG�RI�DW�PRVW�WKUHH�
FODVVHV�RI�GLUHFWRU�³E\�WKH�FHUWLILFDWH�RI�LQFRUSRUDWLRQ�RU�E\�DQ�LQLWLDO�E\ODZ��RU�E\�D�E\ODZ�DGRSWHG�
E\�D�YRWH�RI�WKH�VWRFNKROGHUV�´��,G���VHH�DOVR�%RLOHUPDNHUV�/RFDO�����5HW��)XQG�Y��&KHYURQ�&RUS���
���$��G��������� �'HO��&K������� �REVHUYLQJ�WKDW�³WKH�FHUWLILFDWH�RI�LQFRUSRUDWLRQ�PD\�DXWKRUL]H�
WKH�ERDUG�WR�DPHQG�WKH�E\ODZV¶ WHUPV�DQG�WKDW�VWRFNKROGHUV�ZKR�LQYHVW�LQ�VXFK�FRUSRUDWLRQV�DVVHQW�
WR�EH�ERXQG�E\�ERDUG�DGRSWHG�E\ODZV�ZKHQ�WKH\�EX\�VWRFN�LQ� WKRVH�FRUSRUDWLRQV´��� LG��DW����
�³:KHUH��DV�KHUH��WKH�FHUWLILFDWH�RI�LQFRUSRUDWLRQ�KDV�FRQIHUUHG�RQ�WKH�ERDUG�WKH�SRZHU�WR�DGRSW�
E\ODZV��DQG�WKH�ERDUG�KDV�DGRSWHG�D�E\ODZ�FRQVLVWHQW�ZLWK���'HO��&��������E���WKH�VWRFNKROGHUV�
KDYH�DVVHQWHG�WR�WKDW�QHZ�E\ODZ�EHLQJ�FRQWUDFWXDOO\�ELQGLQJ�´�� ,Q�:LOOLDPV�Y��*HLHU��WKLV�&RXUW�
REVHUYHG�IRU�H[DPSOH��WKDW�

$W�LWV�FRUH��WKH�'HODZDUH�*HQHUDO�&RUSRUDWLRQ�/DZ�LV�D�EURDG�HQDEOLQJ�DFW�ZKLFK�
OHDYHV�ODWLWXGH�IRU�VXEVWDQWLDO�SULYDWH�RUGHULQJ��SURYLGHG�WKH�VWDWXWRU\�SDUDPHWHUV�
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SULYDWH�FRQWUDFW�E\�DQG�EHWZHHQ�DOO�VWRFNKROGHUV�FRXOG�RYHUULGH�WKH�FKDUWHU�DQG�E\ODZV��

WKDW� DJUHHPHQW� ZRXOG� WUDQVIRUP� WKH� FRUSRUDWH� JRYHUQDQFH� GRFXPHQWV� LQWR� JDS�ILOOLQJ�

GHIDXOWV�DQG�FROODSVH�WKH�GLVWLQFWLRQ�EHWZHHQ�D�FRUSRUDWLRQ�DQG�DOWHUQDWLYH�HQWLWLHV� 7KXV��

DVVXPLQJ� DUJXHQGR WKH� YDOLGLW\� RI� H[� DQWH�ZDLYHUV RI� LPSRUWDQW� VWDWXWRU\� JRYHUQDQFH�

ULJKWV�OLNH�DSSUDLVDO�ULJKWV �WKH�TXHVWLRQ�QH[W�DGGUHVVHG���WKH\�VKRXOG�EH�LQ�D�FRUSRUDWLRQ¶V�

FKDUWHU DQG�QRW�LQ�D�VWRFNKROGHUV�DJUHHPHQW���

DQG�MXGLFLDOO\�LPSRVHG�SULQFLSOHV�RI�ILGXFLDU\�GXW\�DUH�KRQRUHG���$OWKRXJK�GLUHFWRUV�
DUH�JLYHQ�PXFK�GLVFUHWLRQ�LQ�PDQDJLQJ�WKH�EXVLQHVV�DQG�DIIDLUV�RI�WKH�FRUSRUDWLRQ��
VRPH� IXQGDPHQWDO�PHDVXUHV� UHTXLUH� VWRFNKROGHU�DFWLRQ�� �)RU�H[DPSOH��ZKHQ� WKH�
VWDWXWRU\�IUDPHZRUN�ZDV�DOWHUHG�LQ������WR�SHUPLW�VRPH�H[HPSWLRQV�IURP�SHUVRQDO�
OLDELOLW\�IRU�GLUHFWRUV�LQ���'HO��&�� �������E������LW�ZDV��DQG�LV��WKH�OHJLVODWLYH�SROLF\�
RI� WKLV� 6WDWH� WKDW� VXFK� H[HPSWLRQV� FRXOG� EH� HQMR\HG� E\� GLUHFWRUV� RQO\� LI� WKH�
VWRFNKROGHUV�DSSURYHG�VXFK�D�SURYLVLRQ�LQ�WKH�FHUWLILFDWH�RI�LQFRUSRUDWLRQ���)XUWKHU��
DOO�DPHQGPHQWV�WR�FHUWLILFDWLRQV�RI�LQFRUSRUDWLRQ�DQG�PHUJHUV�UHTXLUH�VWRFNKROGHU�
DFWLRQ���7KXV��'HODZDUH¶V�OHJLVODWLYH�SROLF\�LV�WR�ORRN�WR�WKH�ZLOO�RI�WKH�VWRFNKROGHUV�
LQ�WKHVH�DUHDV��

����$��G�������������'HO����������$V�ZH�IXUWKHU�H[SODLQHG��WKH�SURFHVV�RI�DPHQGLQJ�FHUWLILFDWHV�
RI�LQFRUSRUDWLRQ�HQMR\V�D�IDYRUHG�SODFH�ZLWKLQ�WKDW�VWDWXWRU\�IUDPHZRUN�EHFDXVH�RI�LWV�SURFHGXUDO�
VDIHJXDUGV�

/LNH�WKH�VWDWXWRU\�VFKHPH�UHODWLQJ�WR�PHUJHUV XQGHU���'HO� &� �������LW�LV�VLJQLILFDQW�
WKDW�WZR�GLVFUHWH�FRUSRUDWH�HYHQWV�PXVW�RFFXU� LQ�SUHFLVH�VHTXHQFH��WR�DPHQG�WKH�
FHUWLILFDWH�RI�LQFRUSRUDWLRQ�XQGHU���'HO� &� �������)LUVW��WKH�ERDUG�RI�GLUHFWRUV�PXVW�
DGRSW�D� UHVROXWLRQ�GHFODULQJ� WKH�DGYLVDELOLW\�RI� WKH�DPHQGPHQW�DQG�FDOOLQJ�IRU�D�
VWRFNKROGHU�YRWH���6HFRQG��D�PDMRULW\�RI�WKH�RXWVWDQGLQJ�VWRFN�HQWLWOHG�WR�YRWH�PXVW�
YRWH�LQ�IDYRU���7KH�VWRFNKROGHUV�PD\�QRW�DFW�ZLWKRXW�SULRU�ERDUG�DFWLRQ���/LNHZLVH��
WKH�ERDUG�PD\�QRW�DFW�XQLODWHUDOO\�ZLWKRXW�VWRFNKROGHU�DSSURYDO�� �7KHUHIRUH�� WKH�
VWRFNKROGHUV�FRQWURO�WKHLU�RZQ�GHVWLQ\�WKURXJK�LQIRUPHG�YRWLQJ���7KLV�LV�WKH�KLJKHVW�
DQG�EHVW�IRUP�RI�FRUSRUDWH�GHPRFUDF\�

,G���HPSKDVLV�DGGHG����
�� ,�QRWH�WKDW�WKH�0DU\ODQG�/HJLVODWXUH�KDV�DXWKRUL]HG�VXFK�ZDLYHUV�EXW�RQO\�LQ�D�FRUSRUDWLRQ¶V�
FKDUWHU���6HH��H�J���0'&2'(� &253�	$66¶16� ��������F������³8QOHVV�WKH�WUDQVDFWLRQ�LV�JRYHUQHG�
E\���������RI�WKLV�WLWOH�RU�LV�H[HPSWHG�E\���������E��RI�WKLV�WLWOH��D�VWRFNKROGHU�PD\�QRW�GHPDQG�
WKH�IDLU�YDOXH�RI�WKH�VWRFNKROGHU¶V�VWRFN�DQG�LV�ERXQG�E\�WKH�WHUPV�RI�WKH�WUDQVDFWLRQ�LI������>W@KH�
FKDUWHU SURYLGHV�WKDW�WKH�KROGHUV�RI�WKH�VWRFN�DUH�QRW�HQWLWOHG�WR�H[HUFLVH�WKH�ULJKWV�RI�DQ�REMHFWLQJ�
VWRFNKROGHU� XQGHU� WKLV� VXEWLWOH�� �� �� �´�� �HPSKDVLV� DGGHG��� � 6LPLODUO\�� WKH� 0RGHO� %XVLQHVV�
&RUSRUDWLRQ�$FW�DXWKRUL]HV�ZDLYHU�RI�DSSUDLVDO� ULJKWV�EXW�RQO\�IRU�SUHIHUUHG�VWRFN�DQG�RQO\�LQ�



��

,,,� %DVHG� 8SRQ 6WDWXWRU\� /DQJXDJH� WKH� 6WUXFWXUH� RI� WKH� 9DULRXV� (QWLW\�
6WDWXWRU\�6FKHPHV�� DQG�3XEOLF�3ROLF\� WKH�%HWWHU�9LHZ� LV�7KDW�$SSUDLVDO�
5LJKWV�$UH�0DQGDWRU\�

0\�WKLUG�FRQFHUQ� ZKLFK�ZRXOG�DOVR�EH�D�EDVLV�IRU�UHYHUVDO��LV�WKDW�,�GR�QRW�EHOLHYH�

WKDW VXFK� DQ� H[� DQWH�ZDLYHU� RI� DSSUDLVDO� ULJKWV� IRU� FRPPRQ� VWRFNKROGHUV LV� SUHVHQWO\�

SHUPLVVLEOH� ,� VWDUW�ZLWK� WKH� SURSRVLWLRQ WKDW� WKHUH� DUH� DW� OHDVW� VRPH�SURYLVLRQV� RI� WKH�

'*&/�WKDW�DUH�PDQGDWRU\� 7KLV�SURSRVLWLRQ�LV�QRW�DOO�WKDW�FRQWURYHUVLDO��� $ FRQVHQVXV�

KDV�HPHUJHG�WKDW DW�OHDVW VRPH�SURYLVLRQV�RI�WKH�'*&/�DUH�PDQGDWRU\�DQG�VLPSO\�FDQQRW�

EH� ZDLYHG��� ,Q� )RUG� +ROGLQJV�� &KDQFHOORU� $OOHQ� OLVWHG� D� QXPEHU� RI� PDQGDWRU\�

SURYLVLRQV�

7KXV�� XQOLNH� WKH� FRUSRUDWLRQ� ODZ� RI� WKH� QLQHWHHQWK FHQWXU\�� PRGHUQ�
FRUSRUDWLRQ� ODZ� FRQWDLQV� IHZ� PDQGDWRU\� WHUPV�� LW� LV� ODUJHO\� HQDEOLQJ� LQ�
FKDUDFWHU���,W�LV�QRW��KRZHYHU��EHUHIW�RI�PDQGDWRU\�WHUPV����8QGHU�'HODZDUH�
ODZ��IRU�H[DPSOH��D�FRUSRUDWLRQ�LV�UHTXLUHG�WR�KDYH�DQ�DQQXDO�PHHWLQJ�IRU�WKH�
HOHFWLRQ� RI� GLUHFWRUV�� LV� UHTXLUHG� WR� KDYH� VKDUHKROGHU� DSSURYDO� IRU�

FKDUWHU�SURYLVLRQV���0%&$���������F� �'HF���������KWWSV���ZZZ�DPHULFDQEDU�RUJ�FRQWHQW�GDP�
DED�DGPLQLVWUDWLYH�EXVLQHVVBODZ�FRUSODZV�����BPEFD�SGI���7KH�2IILFLDO�&RPPHQW�H[SODLQV�

6HFWLRQ�������F��SHUPLWV�WKH�FRUSRUDWLRQ�WR�HOLPLQDWH�RU�OLPLW�DSSUDLVDO�ULJKWV�WKDW�
ZRXOG�RWKHUZLVH�EH�DYDLODEOH�IRU�WKH�KROGHUV�RI�RQH�RU�PRUH�VHULHV�RU�FODVVHV�RI�
SUHIHUUHG�VKDUHV�SURYLGHG�WKDW�WKH�VWDQGDUGV�LQ�WKDW�VHFWLRQ�DUH�PHW���&KDSWHU����
GRHV� QRW� SHUPLW� WKH� FRUSRUDWLRQ� WR� HOLPLQDWH� RU� OLPLW� WKH� DSSUDLVDO� ULJKWV� RI�
FRPPRQ�VKDUHV�

0%&$����������FPW����
�� ,�UHFRJQL]H�WKDW�WKHUH�KDV�EHHQ�DQ�RQJRLQJ�GHEDWH�DV�WR�ZKHWKHU�DQ\�PDQGDWRU\�SURYLVLRQV�DUH�
GHVLUDEOH���6HH��H�J���)RUG�+ROGLQJV������$��G�DW����±����³7KLV�TXHVWLRQ�LV�D�VSHFLILFDWLRQ�RI�WKH�
JHQHUDO�TXHVWLRQ��� ZKLFK�KDV�UHFHLYHG�D�JUHDW�GHDO�RI�VFKRODUO\�DWWHQWLRQ��� ZKHWKHU��DV�D�PDWWHU�
RI�VRXQG�SROLF\��PDQGDWRU\�SURYLVLRQV�DUH�HYHU�GHVLUDEOH�LQ�FRUSRUDWLRQ�ODZ�´��
�� 6HH��H�J���(GZDUG�3��:HOFK�	�5REHUW�6��6DXQGHUV��)UHHGRP�DQG�LWV�/LPLWV� LQ� WKH�'HODZDUH�
*HQHUDO�&RUSRUDWLRQ�/DZ�����'(/� -� &253� /��������������DUJXLQJ�WKDW�WKHUH�DUH�D�IHZ�VWDWXWRU\�
SURYLVLRQV�WKDW�FDQQRW�EH�OLPLWHG�LQ�D�FHUWLILFDWH�RI�LQFRUSRUDWLRQ�DQG�LGHQWLI\LQJ��DPRQJ�WKHP��
ULJKWV�RI�VWRFNKROGHUV�WR�SHULRGLFDOO\�HOHFW�GLUHFWRUV��WR�LQVSHFW�ERRNV�DQG�UHFRUGV��DQG�GLUHFWRUV¶�
GXW\�RI�OR\DOW\�� VHH DOVR 5DLQERZ�1DY���,QF��Y��3DQ�2FHDQ�1DY���,QF�������$��G�������������'HO��
�������KROGLQJ�WKDW�6HFWLRQ�����FUHDWHV�PDQGDWRU\�LQVSHFWLRQ�ULJKWV�WKDW�³FDQ�RQO\�EH�WDNHQ�DZD\�
E\�VWDWXWRU\�HQDFWPHQW�´����
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DPHQGPHQWV� WR� WKH� FHUWLILFDWH� RI� LQFRUSRUDWLRQ�� PXVW� KDYH� DSSURSULDWH�
VKDUHKROGHU�FRQFXUUHQFH�LQ�WKH�DXWKRUL]DWLRQ�RI�D�PHUJHU��DQG�LV�UHTXLUHG�WR�
KDYH�VKDUHKROGHU�DSSURYDO�LQ�RUGHU�WR�GLVVROYH���*HQHUDOO\��WKHVH�PDQGDWRU\�
SURYLVLRQV�PD\�QRW�EH�YDULHG�E\�WKH�WHUPV�RI�WKH�FHUWLILFDWH�RI�LQFRUSRUDWLRQ�
RU�RWKHUZLVH� $PRQJ�WKHVH�PDQGDWRU\�SURYLVLRQV�RI�'HODZDUH�ODZ�LV�6HFWLRQ�
�����WKH�DSSUDLVDO�UHPHG\���

%XW�PRYLQJ�IURP�WKDW�VWDUWLQJ�SRLQW��WKHUH�LV�FRQVLGHUDEOH�GHEDWH DV�WR�ZKLFK SURYLVLRQV�

DUH�PDQGDWRU\� 5HVROYLQJ�WKDW�GHEDWH�LV�D�GLIILFXOW�WDVN�

,�VXEPLW� WKDW� WKH�DQDO\VLV�PXVW�EHJLQ�ZLWK� WKH� WH[W�RI� WKH� VWDWXWH �� LQ� WKLV�FDVH��

6HFWLRQ������� ³7KH�µPRVW�LPSRUWDQW�FRQVLGHUDWLRQ�IRU�D�FRXUW�LQ�LQWHUSUHWLQJ�D�VWDWXWH�LV�

WKH�ZRUGV�WKH�*HQHUDO�$VVHPEO\�XVHG�LQ�ZULWLQJ�LW�¶´�� ³7KH�FRXUW�PXVW�µJLYH�WKH�VWDWXWRU\�

ZRUGV�WKHLU�FRPPRQO\�XQGHUVWRRG�PHDQLQJV�¶´�� 7KH*HQHUDO�$VVHPEO\¶V XVH�RI�WKH�ZRUG�

³VKDOO´�LQ�6HFWLRQ�����D��LV�VLJQLILFDQW��� ,W�VXJJHVWV�WKDW�WKH�VWDWXWRU\�UHPHG\�RI�DSSUDLVDO�

LV�PDQGDWRU\ LI�D�VWRFNKROGHU�SHWLWLRQV�IRU� LW��� $OVR��6HFWLRQ�����D���XQOLNH�GR]HQV�RI�

�� ����$��G�DW������HPSKDVLV�DGGHG���IRRWQRWHV�RPLWWHG����
�� 6DO]EHUJ������$��G�DW�������
�� ,G���TXRWLQJ�%RLOHUPDNHUV�����$��G�DW������
�� ,G����TXRWLQJ�.RIURQ�Y��$PRFR�&KHPV��&RUS�������$��G�����������'HO���������
�� 6HH���'HO��&��������D��

$Q\�VWRFNKROGHU�RI�D�FRUSRUDWLRQ�RI�WKLV�6WDWH�ZKR�KROGV�VKDUHV�RI�VWRFN�RQ�WKH�GDWH�
RI�WKH�PDNLQJ�RI�D�GHPDQG�SXUVXDQW�WR�VXEVHFWLRQ��G��RI�WKLV�VHFWLRQ�ZLWK�UHVSHFW�WR�
VXFK�VKDUHV��ZKR�FRQWLQXRXVO\�KROGV�VXFK�VKDUHV�WKURXJK�WKH�HIIHFWLYH�GDWH�RI�WKH�
PHUJHU�RU�FRQVROLGDWLRQ��ZKR�KDV�RWKHUZLVH�FRPSOLHG�ZLWK�VXEVHFWLRQ��G��RI�WKLV�
VHFWLRQ� DQG�ZKR� KDV� QHLWKHU� YRWHG� LQ� IDYRU� RI� WKH�PHUJHU� RU� FRQVROLGDWLRQ� QRU�
FRQVHQWHG�WKHUHWR�LQ�ZULWLQJ�SXUVXDQW�WR�������RI�WKLV�WLWOH�VKDOO�EH�HQWLWOHG�WR�DQ�
DSSUDLVDO�E\�WKH�&RXUW�RI�&KDQFHU\�RI�WKH�IDLU�YDOXH�RI�WKH�VWRFNKROGHU¶V�VKDUHV�RI�
VWRFN�XQGHU�WKH�FLUFXPVWDQFHV�GHVFULEHG�LQ�VXEVHFWLRQV��E��DQG��F��RI�WKLV�VHFWLRQ�

�� 6HH��H�J���$UQROG�Y��6WDWH�����$��G�������������'HO���������³7KH�PDQGDWRU\�µVKDOO¶ QRUPDOO\�
FUHDWHV�DQ�REOLJDWLRQ�LPSHUYLRXV�WR�MXGLFLDO�GLVFUHWLRQ�´� �DOWHUDWLRQV�RPLWWHG� �TXRWLQJ�/H[HFRQ�
,QF��Y��0LOEHUJ�:HLVV�%HUVKDG�+\QHV�	�/HUDFK������8�6�������� ���������+�0�:H[IRUG�//&�Y��
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RWKHU�SURYLVLRQV�RI�WKH�'*&/��GRHV�QRW�XVH�WKH�SKUDVH�³XQOHVV�RWKHUZLVH�SURYLGHG�LQ�WKH�

FHUWLILFDWLRQ�RI�LQFRUSRUDWLRQ�´

%XW�WKH�WH[W�RI�WKH�VWDWXWH�DQG�WKH�XVH�RI�WKH�ZRUG�³VKDOO´�PD\�QRW�EH�GHWHUPLQDWLYH���

)XUWKHU��3HWLWLRQHUV�DFFHSW�WKDW LQ�WKH�'*&/� WKH�ODFN�RI�D�SUHIDWRU\�FODXVH�VXFK�DV�³XQOHVV�

RWKHUZLVH�SURYLGHG�LQ�WKH�FHUWLILFDWH�RI�LQFRUSRUDWLRQ´�LV�QRW�DOZD\V�GHWHUPLQDWLYH�RI�ZKDW�

LV� PRGLILDEOH��� ,QGHHG�� RXU� FRXUWV� KDYH� IRXQG� FHUWDLQ� VWDWXWRU\� SURYLVLRQV� WR� EH�

PRGLILDEOH� HYHQ� DEVHQW� WKHVH� ZRUGV�� � )RU� H[DPSOH� LQ� -RQHV� $SSDUHO� *URXS�� ,QF�� Y��

0D[ZHOO� 6KRH� &R�� WKH� &RXUW� RI� &KDQFHU\� KHOG� WKDW� IRU� 6HFWLRQ� ����E������ WR� KDYH�

(QFRUS�� ,QF��� ���� $��G� ����� ���� �'HO�� &K�� ������ �WKH� UHTXLUHPHQWV� RI� 6HFWLRQ� ����F�� DUH�
PDQGDWRU\�EHFDXVH�³WKH�ZRUG�µVKDOO¶�LV�D�PDQGDWRU\�WHUP�´����������
�� 5HSO\� %U�� DW� ���� � )RU� H[DPSOH�� WKH� *HQHUDO� $VVHPEO\� KDV� PDGH� VRPH� '*&/� SURYLVLRQV�
H[SOLFLWO\� GHIDXOW�� �(�J�� ��'HO��&�� �������D�� �³8QOHVV�RWKHUZLVH�SURYLGHG� LQ� WKH� FHUWLILFDWH�RI�
LQFRUSRUDWLRQ�DQG�VXEMHFW�WR�������RI�>WKH�'*&/@��HDFK�VWRFNKROGHU�VKDOO�EH�HQWLWOHG�WR���YRWH�IRU
HDFK� VKDUH�RI� FDSLWDO� VWRFN�KHOG�E\� VXFK� VWRFNKROGHU�´�� �DOWHUDWLRQ�DGGHG��� ��'HO��&��������D��
�SURYLGLQJ�UXOHV�IRU�ILOOLQJ�YDFDQFLHV�RQ�WKH�ERDUG�RI�GLUHFWRUV�ZKLFK�DSSO\�³>X@QOHVV�RWKHUZLVH�
SURYLGHG� LQ� WKH� FHUWLILFDWH� RI� LQFRUSRUDWLRQ� RU� E\ODZV´��� ��'HO�� &�� �� ����D�� �DOORZLQJ� HLWKHU�
VWRFNKROGHU� RI� D� FRUSRUDWLRQ� RZQHG� E\� H[DFWO\� WZR� RZQHUV� LQ� HTXDO� VKDUHV� WR� SHWLWLRQ� IRU�
GLVVROXWLRQ�³XQOHVV�RWKHUZLVH�SURYLGHG�LQ�WKH�FHUWLILFDWH RI�LQFRUSRUDWLRQ�RI�WKH�FRUSRUDWLRQ�RU�LQ�
D�ZULWWHQ�DJUHHPHQW�EHWZHHQ�WKH�VWRFNKROGHUV´����2QH�PLJKW�DUJXH�WKDW�LQFOXVLRQ�RI�VXFK�FODXVHV�
LPSOLHV� WKDW�VRPH�SURYLVLRQV�RI�WKH�'*&/�QRW�VR�GHVLJQDWHG�FDQQRW�EH�VR�GHURJDWHG��EHFDXVH�
³>Z@KHUH�WKH�*HQHUDO�$VVHPEO\�SUHVFULEHV�D�IRUP�RI�FRQGXFW��WKH�PDQQHU�RI�LWV�SHUIRUPDQFH�DQG�
RSHUDWLRQ��DQG�WKH�SHUVRQV�DQG�WKLQJV�WR�ZKLFK�LW�UHIHUV�DUH�DIILUPDWLYHO\�RU�QHJDWLYHO\�GHVLJQDWHG��
WKHUH� LV� DQ� LQIHUHQFH� WKDW� DOO� RPLVVLRQV� ZHUH� LQWHQGHG� E\� WKH� OHJLVODWXUH�´� � /HDWKHUEXU\� Y��
*UHHQVSXQ������$��G�������������'HO���������TXRWLQJ�DQG�DGGLQJ�HPSKDVLV�WR�1RUPDQ�-��6LQJHU��
687+(5/$1'�67$787(6�$1'�67$78725<�&216758&7,21�����������G�(G������%XW�-RQHV�$SSDUHO��
GLVFXVVHG�QH[W��SURYLGHV�DQ�HIIHFWLYH�UHEXWWDO�WKDW�WKHVH�³PDJLF�ZRUGV´�DUH�QRW�GLVSRVLWLYH���
�� 6HFWLRQ�����E�����SURYLGHV�

,Q�DGGLWLRQ�WR�WKH�PDWWHUV�UHTXLUHG�WR�EH�VHW�IRUWK�LQ�WKH�FHUWLILFDWH�RI�LQFRUSRUDWLRQ�
E\�VXEVHFWLRQ��D��RI�WKLV�VHFWLRQ��WKH�FHUWLILFDWH�RI�LQFRUSRUDWLRQ�PD\�DOVR�FRQWDLQ
DQ\�RU�DOO�RI�WKH�IROORZLQJ�PDWWHUV�������>D@Q\�SURYLVLRQ�IRU�WKH�PDQDJHPHQW�RI�WKH�
EXVLQHVV�DQG�IRU�WKH�FRQGXFW�RI�WKH�DIIDLUV�RI�WKH�FRUSRUDWLRQ��DQG�DQ\�SURYLVLRQ�
FUHDWLQJ�� GHILQLQJ�� OLPLWLQJ� DQG� UHJXODWLQJ� WKH� SRZHUV� RI� WKH� FRUSRUDWLRQ�� WKH�
GLUHFWRUV��DQG�WKH�VWRFNKROGHUV��RU�DQ\�FODVV�RI�WKH�VWRFNKROGHUV��RU�WKH�JRYHUQLQJ�



��

PHDQLQJ��LW�PXVW�QRW�EH�OLPLWHG�WR�PRGLI\LQJ�GHIDXOW�SURYLVLRQV�RI�WKH�'*&/�WKDW�FRQWDLQ�

³PDJLF�ZRUGV´� SHUPLWWLQJ� FRQWUDU\� SURYLVLRQV��� 2WKHUZLVH�� ³WKHUH� LV� QR� LQGHSHQGHQW�

XWLOLW\�WR�>VHFWLRQ@�����E�����´�� 5DWKHU��D�FRXUW�PXVW�GHWHUPLQH��EDVHG�XSRQ�D�FDUHIXO�DQG�

VSHFLILF� UHYLHZ��ZKHWKHU�D�SDUWLFXODU�FHUWLILFDWH�SURYLVLRQ�FRQWUDYHQHV�'HODZDUH�SXEOLF�

SROLF\�LQ�WKH�IRUP�RI�VWDWXWRU\�RU�FRPPRQ�ODZ���

$GGLQJ� WR� WKH� GLIILFXOW\� KHUH� LV� WKDW� RXU� FRXUWV� KDYH� QRW� \HW HVWDEOLVKHG D� FOHDU

DQDO\WLFDO�IUDPHZRUN�WR�GLVFHUQ�ZKHUH�WKH�GLYLGLQJ�OLQH�LV� ,�RIIHU�WKH�YLHZ�WKDW�FHUWDLQ�

NH\� VWDWXWRU\� SURYLVLRQV� WKDW� HVWDEOLVK� WKH� EDODQFH� RI� SRZHUV� DQG� FKHFNV� DQG�EDODQFHV�

EHWZHHQ� DQG� DPRQJ� VWRFNKROGHUV�� GLUHFWRUV�� DQG� RIILFHUV�� PD\� TXDOLI\� DV� PDQGDWRU\��

SDUWLFXODUO\�ZKHQ�WKH�*HQHUDO�$VVHPEO\�XVHV�PDQGDWRU\�ODQJXDJH�LQ�WKH�SURYLVLRQV���

ERG\��PHPEHUV��RU�DQ\�FODVV�RU�JURXS�RI�PHPEHUV�RI�D�QRQVWRFN�FRUSRUDWLRQ��LI�
VXFK�SURYLVLRQV�DUH�QRW�FRQWUDU\�WR�WKH�ODZV�RI�WKLV�6WDWH�

��'HO��&��V�����E�����
�� ���� $��G� DW� ���±��� VHH LG�� DW� ���� �³&XUUHQWO\�� RXU� FRUSRUDWH� FRGH� FRQWDLQV� ��� VHSDUDWH�
SURYLVLRQV�H[SUHVVO\�UHIHUULQJ�WR�WKH�YDULDWLRQ�RI�D�VWDWXWRU\�UXOH�E\�FKDUWHU���7KRVH�SURYLVLRQV�
JHQHUDOO\�OD\�RXW�YDULRXV�VWDWXWRU\�UXOHV��EXW�LQFOXGH�SUHIDWRU\�ODQJXDJH�VXFK�DV�µXQOHVV�RWKHUZLVH�
SURYLGHG�LQ�WKH�FHUWLILFDWH�RI�LQFRUSRUDWLRQ�¶´� �IRRWQRWH�RPLWWHG����
�� ,G��DW�������
�� ,G�� $V� WKHQ�9LFH�&KDQFHOORU� 6WULQH� QRWHG��ZKLOH� 6HFWLRQ� ����E����� DQG� 6HFWLRQ� ����D�� DUH�
³LPSRUWDQW�H[SUHVVLRQV�RI�WKH�ZLGH�URRP�IRU�SULYDWH�RUGHULQJ�DXWKRUL]HG�E\�WKH�'*&/�´�WKDW�ZLGH�
URRP�LV�SURYLGHG�³ZKHQ�VXFK�SULYDWH�RUGHULQJ�LV�UHIOHFWHG�LQ�WKH�FRUSRUDWH�FKDUWHU�´��,G��DW�����
�HPSKDVLV�DGGHG��
�� 6HH�/HR�(��6WULQH�-U���	�-��7UDYLV�/DVWHU���7KH�6LUHQ�6RQJ�RI�8QOLPLWHG�&RQWUDFWXDO�)UHHGRP��
+$59$5'�/� 6&+22/�-2+1�0� 2/,1�&(17(5�',6&866,21�3$3(5�12� ���� DW��� �$XJ���� ������
�QRWLQJ�WKDW�³>D@IWHU�DOO��$PHULFDQ�FRUSRUDWH�ODZ�VWDWXWHV�KDYH�IHZ�PDQGDWRU\�UHTXLUHPHQWV´�DQG�
WKDW� ³WKH QRWLRQ� WKDW� $PHULFDQ� FRUSRUDWH� VWDWXWHV� FRQWDLQ� EXUGHQVRPH� DQG� QRQ�ZDLYDEOH�
SURYLVLRQV� WKDW� KDPSHU� PDQDJHULDO� HIIHFWLYHQHVV� LV� QRW� DQ� LQWXLWLYHO\� REYLRXV� RQH�´���
KWWSV���VVUQ�FRP�DEVWUDFW �������� LG� �³>W@R� WKH� FRQWUDU\�� WKH� '*&/� DQG� LWV� FRXQWHUSDUWV�
SUHGRPLQDQWO\�RIIHU�GHIDXOW�UXOHV�WKDW�FDQ EH�DOWHUHG�WKURXJK�SULYDWH�RUGHULQJ�YLD�WKH�FRUSRUDWLRQ¶V�
FHUWLILFDWH�RI�LQFRUSRUDWLRQ�DQG�E\ODZV�´����)XUWKHU��DW�WKH�FRPSUHKHQVLYH�UHYHUVLRQ�LQ������



��

7KDW�FHUWDLQ�PDQGDWRU\�SURYLVLRQV� LQ� WKH�'*&/�DUH�QRW�ZDLYDEOH�E\�FRQWUDFW� LV

DOVR VXJJHVWHG� E\� FRPSDULQJ� WKH� '*&/� ZLWK� 'HODZDUH¶V� DOWHUQDWLYH� HQWLW\� VWDWXWHV���

'HVSLWH� WKH� EURDG� IUHHGRP� RI� FRQWUDFW� DIIRUGHG� WR� 'HODZDUH� FRUSRUDWLRQV�� XQOLNH� WKH�

DOWHUQDWLYH�HQWLW\�VWDWXWHV�WKH�'*&/�GRHV�QRW FRQWDLQ�D�SURYLVLRQ�HQGRUVLQJ�IUHHGRP�RI�

FRQWUDFW�WR�³PD[LPXP�HIIHFW�´ $V WKLV�&RXUW�UHFHQWO\�QRWHG�LQ�8QLWHG�6WDWHV�Y��6DQRIL�

$YHQWLV�8�6��//&��WKH�IXQFWLRQ�RI�WKH�µPD[LPXP�HIIHFW¶�FODXVH�DV�LW�DSSHDUV�LQ�WKH�'583$�

LV�WKDW�D�SDUWQHUVKLS�DJUHHPHQW�³FRQWUROV�LQ�PRVW�FLUFXPVWDQFHV�´�DQG�WKH�'583$�LWVHOI�

³FRQVLVW>V@� ODUJHO\� RI� GHIDXOW� µJDS�ILOOHU¶� SURYLVLRQV� WKDW� JRYHUQ� ZKHQ� D� SDUWQHUVKLS�

DJUHHPHQW�LV�VLOHQW�RQ�DQ�LVVXH�´�� $OWKRXJK�WKH�'*&/�LV�EURDGO\�DQ�HQDEOLQJ�DFW�WKDW�

7KH� GLVWLQJXLVKHG� JURXS� RI� H[SHUWV� ZKR� FDUHIXOO\� H[DPLQHG� DQG� UHZURWH� WKH�
'*&/��VHFWLRQ�E\�VHFWLRQ��KDG�WKH�RSSRUWXQLW\ WR�FUDIW�VWDWXWRU\�ODQJXDJH�WKDW��LI�
IROORZHG��ZRXOG� FRQFOXVLYHO\� UHVROYH� WKH� FRPSHWLQJ� LQWHUHVWV� RI�PDQDJHUV� DQG�
LQYHVWRUV� DQG� IRUHFORVH� DQ\� MXGLFLDO� LQTXLU\� XQGHU� HTXLWDEOH� SULQFLSOHV�� 7KH\�
GHFOLQHG�WR�WDNH�WKDW�DSSURDFK��UHFRJQL]LQJ�WKDW�D�ULJLG�VHW�RI VWDWXWRU\�UXOHV�FRXOG�
QRW� SURSHUO\� EDODQFH� WKH� LQWHUHVWV� RI�PDQDJHUV� DQG� LQYHVWRUV� DQG� DFKLHYH� ERWK�
HIILFLHQF\�DQG �� �� ��RSWHG�LQVWHDG�WR�PDLQWDLQ�FRUSRUDWH�ODZ¶V�WZR�IROG�WUDGLWLRQ���
ILUVW��D�EURDGO\�HQDEOLQJ�VWDWXWH�WKDW�QHYHUWKHOHVV�FRQWDLQV�LPSRUWDQW�DQG�IDLUQHVV�
HQKDQFLQJ� PDQGDWRU\� UXOHV�� VXFK� DV� UHTXLUHPHQWV� IRU� WKH� UHJXODU� HOHFWLRQ� RI�
GLUHFWRUV�� VWRFNKROGHU� YRWHV� RQ� PDMRU� WUDQVDFWLRQV� OLNH� PHUJHUV� DQG� VDOHV� RI�
VXEVWDQWLDOO\�DOO� DVVHWV��DQG�D� VWRFNKROGHU� ULJKW� WR�DFFHVV� FRUSRUDWH�ERRNV�DQG�
UHFRUGV�IRU�D�SURSHU�SXUSRVH��DQG�VHFRQG��DQ�HTXLWDEOH�RYHUOD\�RI�ILGXFLDU\�GXWLHV��
HQIRUFHG�SULPDULO\�E\�WKH�DELOLW\�RI�VWRFNKROGHUV�WR�VXH�GLUHFWRUV�LQ�WKH�FRXUWV�IRU�
EUHDFK�RI�WKHLU�GXW\�RI�OR\DOW\��

,G��DW���±����(PSKDVLV�DGGHG��
�� ����$��G�������������'HO���������FLWLQJ���'HO��&� ���������G�����7KLV�&RXUW�KDV�DOVR�VWDWHG�LQ�
WKH� FRQWH[W� RI� WKH� 'HODZDUH� /LPLWHG� /LDELOLW\� &RPSDQ\� $FW� �QRWLQJ� WKDW�� ³WKH� IROORZLQJ�
REVHUYDWLRQV�UHODWLQJ�WR�OLPLWHG�SDUWQHUVKLSV�DSSOLHV�DV�ZHOO�WR�OLPLWHG�OLDELOLW\�FRPSDQLHV´��

7KH� $FW¶V� EDVLF� DSSURDFK� LV� WR� SHUPLW� SDUWQHUV� WR� KDYH� WKH� EURDGHVW� SRVVLEOH�
GLVFUHWLRQ�LQ�GUDIWLQJ�WKHLU�SDUWQHUVKLS�DJUHHPHQWV�DQG�WR�IXUQLVK�DQVZHUV�RQO\�LQ�
VLWXDWLRQV� ZKHUH� WKH� SDUWQHUV� KDYH� QRW� H[SUHVVO\� PDGH� SURYLVLRQV� LQ� WKHLU�
SDUWQHUVKLS�DJUHHPHQW���7UXO\��WKH�SDUWQHUVKLS�DJUHHPHQW�LV�WKH�FRUQHUVWRQH�RI�D�
'HODZDUH� OLPLWHG� SDUWQHUVKLS�� DQG� HIIHFWLYHO\� FRQVWLWXWHV� WKH� HQWLUH� DJUHHPHQW�
DPRQJ�WKH�SDUWQHUV�ZLWK�UHVSHFW�WR�WKH�DGPLVVLRQ�RI�SDUWQHUV�WR��DQG�WKH�FUHDWLRQ��
RSHUDWLRQ�DQG�WHUPLQDWLRQ�RI��WKH OLPLWHG�SDUWQHUVKLS���2QFH�SDUWQHUV�H[HUFLVH�WKHLU�



��

HVWDEOLVKHV�GHIDXOW�UXOHV��� E\�QRW�LQFOXGLQJ�VXFK�D�SURYLVLRQ�LQ�WKH�'*&/� LW�LV�ORJLFDO�WR�

LQIHU�WKDW WKH�*HQHUDO�$VVHPEO\�ZDV�GUDZLQJ�DW�OHDVW�VRPH GLVWLQFWLRQ�ZLWK�RWKHU�VWDWXWRU\�

EXVLQHVV�HQWLW\�VFKHPHV� ,�EHOLHYH� WKLV�GLIIHUHQFH LQ�WKH�VWDWXWRU\�VWUXFWXUH�UHIOHFWV� WKH�

*HQHUDO�$VVHPEO\¶V�LQWHQW�WR�FUHDWH�GLIIHUHQW�³EUDQGV´�DPRQJ�WKH�HQWLW\�W\SHV�DQG VLJQDOV

WKDW�'HODZDUH�FRUSRUDWLRQV�KDYH�DW�OHDVW�D�IHZ�IHDWXUHV�LPSRVHG�E\�WKH�'*&/�WKDW�FDQQRW�

EH�PRGLILHG���

$�IXUWKHU�FRPSDULVRQ�RI�WKHVH�VWDWXWRU\�VFKHPHV�PD\�KLQW�DW�ZKDW�VRPH�RI�WKHVH�

LPPXWDEOH�IHDWXUHV�DUH���)RU�H[DPSOH� WKH�'58/3$�DQG�//&�$FW�DXWKRUL]H�SURYLVLRQV�

WKDW�PDQDJHUV�RU�SDUWQHUV�ZLOO�QRW�RZH�ILGXFLDU\�GXWLHV�RI�OR\DOW\�WR�PHPEHUV�RU�SDUWQHUV���

7KH�VWDWXWHV�H[SUHVVO\�DXWKRUL]H�UHVWULFWLRQ�RQ�LQVSHFWLRQ�ULJKWV��� 7KRVH�HQWLWLHV�QHHG�QRW�

FRQWUDFWXDO�IUHHGRP�LQ�WKHLU�SDUWQHUVKLS�DJUHHPHQW��WKH�SDUWQHUV�KDYH�D�JUHDW�GHDO�
RI�FHUWDLQW\�WKDW�WKHLU�SDUWQHUVKLS�DJUHHPHQW�ZLOO�EH�HQIRUFHG�LQ�DFFRUGDQFH�ZLWK�
LWV�WHUPV�

(OI�$WRFKHP�1��$P���,QF��Y��-DIIDUL������$��G�����������'HO���������TXRWLQJ�0DUWLQ�,��/XEDURII�	�
3DXO�$OWPDQ��'HODZDUH�/LPLWHG�3DUWQHUVKLSV�����������������6HH�DOVR���'HO��&� ����������F���³,W�
LV�WKH�SROLF\�RI�>WKH�/LPLWHG�3DUWQHUVKLS�$FW@�WR�JLYH�PD[LPXP�HIIHFW�WR�WKH�SULQFLSOH�RI�IUHHGRP�
RI�FRQWUDFW�DQG�WR�WKH�HQIRUFHDELOLW\�RI�SDUWQHUVKLS�DJUHHPHQWV�´�����'HO��&������������E���³,W�LV�
WKH�SROLF\�RI�>WKH�//&�$FW@�WR�JLYH�WKH�PD[LPXP�HIIHFW�WR�WKH�SULQFLSOH�RI�IUHHGRP�RI�FRQWUDFW�
DQG�WR�WKH�HQIRUFHDELOLW\�RI�OLPLWHG�OLDELOLW\�FRPSDQ\�DJUHHPHQWV�´������'HO��&���������E���³,W�LV�
WKH�SROLF\�RI�>WKH�7UXVW�$FW@�WR�JLYH�WKH�PD[LPXP�HIIHFW�WR�WKH�SULQFLSOH�RI�IUHHGRP�RI�FRQWUDFW�
DQG�WR�WKH�HQIRUFHDELOLW\�RI�JRYHUQLQJ�LQVWUXPHQWV�´����
�� (�J�� 6KLQWRP�&R���/WG�� Y��$XGLRYR[�&RUS�������$��G���������� �'HO���������³7KH�'HODZDUH�
*HQHUDO�&RUSRUDWLRQ�/DZ� LV�DQ�HQDEOLQJ�VWDWXWH� WKDW�SURYLGHV�JUHDW� IOH[LELOLW\� IRU�FUHDWLQJ� WKH�
FDSLWDO�VWUXFWXUH�RI�D�'HODZDUH�FRUSRUDWLRQ�´����
�� 6HH��H�J���:HOFK�	�6DXQGHUV��VXSUD�QRWH���� DW����±����³PDQGDWRU\�WHUPV�JXDUDQWHH�WKDW�FHUWDLQ�
FRUH� TXDOLWLHV� DUH� DVVRFLDWHG�ZLWK� WKH� SDUWLFXODU� µEUDQG¶� RI EXVLQHVV� HQWLW\� FDOOHG� D� µ'HODZDUH�
FRUSRUDWLRQ�¶´����
�� 6HH���'HO��&�� ����������G�����'HO��&�� ����������H����
�� 6HH���'HO��&�����������J�����'HO��&�����������M����



��

KDYH�SHULRGLF�HOHFWLRQV RI�PDQDJHUV�RU�JHQHUDO�SDUWQHUV��� 7KDW� WKH�*HQHUDO�$VVHPEO\�

VDZ�ILW�WR�LQFOXGH�WKHVH�SURYLVLRQV�VXJJHVW�DW�OHDVW�VRPH VXSSRUW�IRU�WKH�SURSRVLWLRQ�WKDW�

FRUUHVSRQGLQJ� SURYLVLRQV� LQ� WKH� '*&/� DUH� PDQGDWRU\� )RU� H[DPSOH�� D� 'HODZDUH�

FRUSRUDWLRQ�FDQQRW HOLPLQDWH�WKH�GXW\�RI�OR\DOW\�RU�WKH�SHULRGLF�HOHFWLRQ�RI�GLUHFWRUV���

7KH QDUURZHU TXHVWLRQ�SUHVHQWHG�KHUH�LV�ZKHWKHU�DSSUDLVDO�LV�DPRQJ�WKH�PDQGDWRU\�

SURYLVLRQV� 7KH� &RXUW� RI� &KDQFHU\� UHMHFWHG� 3HWLWLRQHUV¶� FRQWHQWLRQ� WKDW� 6HFWLRQ ����

DSSUDLVDO� ULJKWV DUH� PDQGDWRU\�� � ,W� KHOG� WKDW� ³WKH� '*&/� GRHV� QRW� H[SOLFLWO\� SURKLELW�

FRQWUDFWXDO� PRGLILFDWLRQV� RU� ZDLYHU� RI� DSSUDLVDO� ULJKWV�� QRU� GRHV� LW� UHTXLUH� D� SDUW\� WR�

H[HUFLVH�LWV�VWDWXWRU\�DSSUDLVDO�ULJKWV�´�� %XW�,�EHOLHYH�WKDW�WKHUH�LV�PRUH�VXSSRUW�IRU�WKH�

�� 6HH���'HO��&�������������'HO��&�������������
�� 6HH ��'HO��&� ������E������DOORZLQJ�IRU�D�FRUSRUDWH�FKDUWHU�WR�H[FXOSDWH�WKH�SHUVRQDO�OLDELOLW\�RI�
D�GLUHFWRU�IRU�VRPH�EUHDFKHV�RI�ILGXFLDU\�GXW\��EXW�QRW�IRU�YLRODWLRQV�RI�³WKH�GLUHFWRU¶V�GXW\�RI�
OR\DOW\�WR�WKH�FRUSRUDWLRQ�RU�LWV�VWRFNKROGHUV´�RU�IRU�³NQRZLQJ�YLRODWLRQ�RI�ODZ´����7KLV�&RXUW�ORQJ�
DJR�H[SODLQHG WKH�LPSRUWDQFH�RI�WKH�GXW\�RI�OR\DOW\�DV�D�PDWWHU�RI�SXEOLF�SROLF\�

,I�DQ�RIILFHU�RU�GLUHFWRU�RI�D�FRUSRUDWLRQ��LQ�YLRODWLRQ�RI�KLV�GXW\�DV�VXFK��DFTXLUHV�
JDLQ�RU�DGYDQWDJH�IRU�KLPVHOI��WKH�ODZ�FKDUJHV�WKH�LQWHUHVW�VR�DFTXLUHG�ZLWK�D�WUXVW�
IRU�WKH�EHQHILW�RI�WKH�FRUSRUDWLRQ��DW�LWV�HOHFWLRQ��ZKLOH�LW�GHQLHV�WR�WKH�EHWUD\HU�DOO�
EHQHILW�DQG�SURILW���7KH�UXOH��LQYHWHUDWH�DQG�XQFRPSURPLVLQJ�LQ�LWV�ULJLGLW\��GRHV�
QRW�UHVW�XSRQ�WKH�QDUURZ�JURXQG�RI�LQMXU\�RU�GDPDJH�WR�WKH�FRUSRUDWLRQ�UHVXOWLQJ�
IURP�D�EHWUD\DO� RI� FRQILGHQFH��EXW�XSRQ� D�EURDGHU� IRXQGDWLRQ�RI� D�ZLVH� SXEOLF�
SROLF\�WKDW��IRU�WKH�SXUSRVH�RI�UHPRYLQJ DOO�WHPSWDWLRQ��H[WLQJXLVKHV�DOO�SRVVLELOLW\�
RI�SURILW�IORZLQJ�IURP�D�EUHDFK�RI�WKH�FRQILGHQFH�LPSRVHG�E\�WKH�ILGXFLDU\�UHODWLRQ�

*XWK�Y��/RIW��,QF�����$��G�����������'HO����������:KHUH�LW�KDV�GHHPHG�LW�GHVLUDEOH��WKH�*HQHUDO�
$VVHPEO\�KDV�FDUYHG�RXW�DUHDV ZKHUH�LQWHUHVWHG�WUDQVDFWLRQV�LPSOLFDWLQJ�WKH�GXW\�RI�OR\DOW\�DUH�
SHUPLWWHG�� � 6HH� �� 'HO�� &�� �� ����D�� �DGGUHVVLQJ FRUSRUDWH� WUDQVDFWLRQV� LQYROYLQJ� LQWHUHVWHG�
GLUHFWRUV�����'HO��&�������������SHUPLWWLQJ�D�FRUSRUDWLRQ��³LQ�LWV�FHUWLILFDWH�RI�LQFRUSRUDWLRQ�RU E\�
DFWLRQ�RI�LWV�ERDUG�RI�GLUHFWRUV´�WR�UHQRXQFH�LQWHUHVW�LQ�EXVLQHVV�RSSRUWXQLWLHV�WKDW�ZRXOG�RWKHUZLVH�
DFFUXH�WR�LW��
�� 0DQWL�+ROGLQJV��//&�Y��$XWKHQWL[�$FT��&R� �0DQWL�,,��������:/����������DW����'HO��&K��$XJ��
����������� ,QGHHG��WKHUH�DUH�SURYLVLRQV�RI�WKH�'*&/�FRQWDLQLQJ H[SUHVV�SURKLELWLRQV�RQ�SULYDWH�
RUGHULQJ�� � 6HH�� H�J�� ��'HO�� &�� ��� ����E����������I��� � 7KXV�� 6HFWLRQ� ���¶V� ODFN� RI� DQ� H[SUHVV�
SURKLELWLRQ� FRXOG� EH� YLHZHG� DV� VRPH� VXSSRUW� WR� ILQG� 6HFWLRQ� ����ZDLYHUV� WR� EH� SHUPLVVLEOH���
+RZHYHU��,�EHOLHYH�WKH�ZHLJKW�RI�WKH�WH[W�RI�6HFWLRQ�����DQG�SXEOLF�SROLF\�XQGHUO\LQJ�6HFWLRQ�



��

DUJXPHQW�WKDW�6HFWLRQ�����DSSUDLVDO�ULJKWV�DUH�D�PDQGDWRU\�IHDWXUH�RI�'HODZDUH�FRUSRUDWH�

ODZ WKDQ� DJDLQVW� LW�� � $VLGH� IURP� &KDQFHOORU� $OOHQ¶V� VWDWHPHQW� LQ� )RUG� +ROGLQJV WKDW�

DSSUDLVDO�ULJKWV�ZHUH�³PDQGDWRU\´�DQG�FRXOG�QRW�EH�PRGLILHG�LQ�D�FKDUWHU�RU�RWKHUZLVH���

6HFWLRQ����¶V�XVH�RI�WKH�ZRUG�³VKDOO´�VXJJHVWV�WKH *HQHUDO�$VVHPEO\¶V�LQWHQW�

,Q� DGGLWLRQ� WR� WKH� VWDWXWRU\� WH[WXDO� HYLGHQFH�� WKH� SXEOLF� SROLF\� XQGHUO\LQJ� WKH�

SXUSRVH�RI�6HFWLRQ�����DGGV�VXSSRUW�WR�WKH�YLHZ�WKDW�LWV DSSUDLVDO�ULJKWV�DUH�PDQGDWRU\� ,I�

RQH�RI�WKH�JXLGHSRVWV��LQ�DGGLWLRQ�WR�WKH�VWDWXWRU\�WHVW��LV�ZKHWKHU�D�SURYLVLRQ�LV FHQWUDO�WR�

PDLQWDLQLQJ� WKDW� GHOLFDWH� EDODQFH� RI� SRZHU� DQG� FKHFNV� DQG� EDODQFHV� DPRQJ� WKH�

FRUSRUDWLRQ¶V�FRQVWLWXHQFLHV�DV�,�VXJJHVW��WKHQ�FRQVLGHUDWLRQ�VKRXOG�EH�JLYHQ�WR�ZKHWKHU

WKHUH� LV�D�SXEOLF�SROLF\�HPEHGGHG� LQ� WKDW�SURYLVLRQ� WKDW� HQFRPSDVVHV� VXFK�FKHFNV�DQG�

EDODQFHV��� 7KHUH�LV�D�FDVH�WR�EH�PDGH�WKDW�WKH�VWDWXWRU\�DSSUDLVDO�UHPHG\�IDOOV�LQWR�WKLV�

����SRLQW� WRZDUGV�SURKLELWLRQ�� �)XUWKHU��6HFWLRQ����¶V� H[SUHVV�SHUPLVVLRQ�RI�SULYDWH�RUGHULQJ�
FRPSOLFDWHV� WKH� DQDO\VLV� DQG� FRXOG� FXW� DJDLQVW� LPSO\LQJ� SULYDWH� RUGHULQJ YLD� VWRFNKROGHUV�
DJUHHPHQWV HOVHZKHUH�� � -XVW� DV� LQ�-RQHV�$SSDUHO� D� ³FRQWH[W� DQG� VWDWXWH�VSHFLILF� DSSURDFK� WR�
SROLFH�KRUULEOHV´�LV�SUHIHUDEOH�WR�D�³VZHHSLQJ�UXOH´�GUDZQ�IURP�WKH�SUHVHQFH�RI�ODFN�RI�PDJLF�
ZRUGV�������$��G�DW������LQWHUQDO�TXRWDWLRQ�RPLWWHG��
�� ����$��G�DW���� �HPSKDVLV�DGGHG����
�� 0DQ\�SULRU�UXOLQJV�IURP�'HODZDUH�FRXUWV�KDYH�WDNHQ�JUHDW�FDUH�WR�SUHVHUYH�WKHVH�LQWHUORFNLQJ�
FKHFNV�DQG�EDODQFHV���6HH�H�J��6HLQIHOG�Y��9HUL]RQ�&RPPF¶QV���,QF�������$��G�����������'HO��������
�³7KH�HYROXWLRQ�RI�'HODZDUH¶V� MXULVSUXGHQFH� LQ� VHFWLRQ�����DFWLRQV� UHIOHFWV� MXGLFLDO� HIIRUWV� WR�
PDLQWDLQ�D�SURSHU�EDODQFH�EHWZHHQ�WKH�ULJKWV�RI�VKDUHKROGHUV�WR�REWDLQ�LQIRUPDWLRQ�EDVHG�XSRQ�
FUHGLEOH� DOOHJDWLRQV� RI� FRUSRUDWLRQ�PLVPDQDJHPHQW� DQG� WKH� ULJKWV� RI� GLUHFWRUV� WR�PDQDJH� WKH�
EXVLQHVV� RI� WKH� FRUSRUDWLRQ�ZLWKRXW� XQGXH� LQWHUIHUHQFH� IURP� VWRFNKROGHUV�´��� �$V�ZH� UHFHQWO\�
H[SODLQHG��

'HODZDUH� ODZ� UHFRJQL]HV� WKDW� WKH� VWRFNKROGHU� IUDQFKLVH� LV� WKH� LGHRORJLFDO�
XQGHUSLQQLQJ� XSRQ� ZKLFK� WKH� OHJLWLPDF\� RI� WKH� GLUHFWRUV>¶@ PDQDJHULDO� SRZHU�
UHVWV�� .HHSLQJ� D� SURSHU� EDODQFH� LQ� WKH� DOORFDWLRQ� RI� SRZHU� EHWZHHQ� WKH�
VWRFNKROGHUV¶�ULJKW�WR�HOHFW�GLUHFWRUV�DQG�WKH�ERDUG�RI�GLUHFWRUV¶�ULJKW�WR�PDQDJH�
WKH� FRUSRUDWLRQ� LV� GHSHQGHQW� XSRQ� WKH� VWRFNKROGHUV¶� XQLPSHGHG� ULJKW� WR� YRWH�
HIIHFWLYHO\�LQ�DQ�HOHFWLRQ�RI�GLUHFWRUV�



��

FDWHJRU\� :H�UHFHQWO\�UHFRXQWHG�D�EULHI�KLVWRU\�RI�WKH�DSSUDLVDO�VWDWXWH�LQ� ,Q�UH�6ROHUD�

,QVXUDQFH &RYHUDJH�$SSHDOV������$��G�������'HO��������� �%HIRUH� LWV������HQDFWPHQW��

PHUJHUV�UHTXLUHG�VKDUHKROGHU�XQDQLPLW\��DQ�³XQZRUNDEOH´�PHFKDQLVP�

$W� FRPPRQ� ODZ�� EHIRUH� WKH� 'HODZDUH� DSSUDLVDO� VWDWXWH� ZDV� HQDFWHG�� QR�
FRQVROLGDWLRQ�RU�PHUJHU�RI�FRUSRUDWLRQV�FRXOG�EH�HIIHFWHG�H[FHSW�ZLWK�WKH�
FRQVHQW�RI�DOO�WKH�VWRFNKROGHUV� 7KDW�VFKHPH�SURYHG�XQZRUNDEOH�VLQFH�RQH�
RU�PRUH�PLQRULW\�VWRFNKROGHUV��LI�KH�RU�WKH\�GHVLUHG�WR�GR�VR��FRXOG�LPSHGH�
WKH�DFWLRQ�RI�DOO�WKH�RWKHU�VWRFNKROGHUV�

7KH�'HODZDUH�*HQHUDO�$VVHPEO\�FUHDWHG�WKH�DSSUDLVDO�UHPHG\�LQ������WR�
DOORZ� WKH� VDOH� RI� D� FRUSRUDWLRQ� XSRQ� WKH� FRQVHQW� RI� D� PDMRULW\� RI� LWV�
VWRFNKROGHUV� UDWKHU� WKDQ� XSRQ� XQDQLPRXV� DSSURYDO�� $V� ZH� VDLG� LQ�'HOO��
JLYHQ� WKDW� D� VLQJOH� VKDUHKROGHU� FRXOG� QR� ORQJHU� KROG� XS� WKH� VDOH� RI� D�
FRPSDQ\��WKH�*HQHUDO�$VVHPEO\�GHYLVHG�DSSUDLVDO�LQ�VHUYLFH�RI�WKH�QRWLRQ�
WKDW�WKH�VWRFNKROGHU�LV�HQWLWOHG�WR�EH�SDLG�IRU�WKDW�ZKLFK�KDV�EHHQ�WDNHQ�IURP�
KLP���0LQRULW\�VKDUHKROGHUV�ZKR�GLVDJUHH�ZLWK�WKH�VDOH�RU�ZKR�YLHZ�WKH�VDOH�
SULFH�DV�LQDGHTXDWH�FDQ�VHHN�DQ�LQGHSHQGHQW�MXGLFLDO�GHWHUPLQDWLRQ�RI�WKH�
IDLU� YDOXH� RI� WKHLU� VKDUHV� UDWKHU� WKDQ� DFFHSW� WKH� SHU�VKDUH� PHUJHU�
FRQVLGHUDWLRQ�� � $FFRUGLQJO\�� DSSUDLVDO� LV� D� OLPLWHG� OHJLVODWLYH� UHPHG\�
GHYHORSHG� LQLWLDOO\� DV� D� PHDQV� WR� FRPSHQVDWH� VKDUHKROGHUV� RI� 'HODZDUH�

&RVWHU�Y��8,3�&RV���,QF������ $��G������������:/����������DW����'HO��-XQH������������TXRWDWLRQV�
RPLWWHG��� �6LPLODUO\��FRUSRUDWH�E\ODZV�FDQQRW�GLYHVW�VKDUHV�RI�WKHLU�VWDWXWRU\�SRZHU�WR�UHPRYH�
GLUHFWRUV��VXFK�DV�E\�LPSRVLQJ�VXSHUPDMRULW\�UHTXLUHPHQWV�RU�UHTXLULQJ�FDXVH���)UHFKWHU�Y��=LHU��
�����:/���������DW����'HO��&K��-DQ� �����������FLWLQJ���'HO��&��������N��DQG� ,Q�UH�9DDOFR�
(QHUJ\��,QF��6¶KROGHU�/LWLJ���&�$��1R��������9&/��'HO��&K��$SU���������������/LNHZLVH��DVLGH�
IURP� LQWHULP� DSSRLQWPHQWV� WR� YDFDQFLHV� DULVLQJ� EHWZHHQ� DQQXDO� PHHWLQJV�� GLUHFWRUV� FDQQRW�
UHPRYH� RWKHU� GLUHFWRUV� �� WKDW� LV�� GLUHFWRUV� KROG� WKHLU� SRVLWLRQV� GXH� WR� WKH� YRWH� DQG� XQGHU� WKH�
DXWKRULW\�RI�WKH�VKDUHKROGHUV��QRW�HDFK�RWKHU�

)RU����\HDUV��'HODZDUH�ODZ�KDV�EDUUHG�GLUHFWRUV�IURP�UHPRYLQJ�RWKHU�GLUHFWRUV� ,Q�
������ ZKHQ� WKH� VWRFNKROGHUV¶ SRZHU� WR� UHPRYH� GLUHFWRUV� ZDV� FRQILUPHG� DQG�
DGGUHVVHG�WKURXJK�WKH�DGRSWLRQ�RI�6HFWLRQ�����N���WZR�OHDGLQJ�DXWKRULWLHV�RQ�WKH�
'*&/�ZURWH�WKDW�³E\�QHJDWLYH�LPSOLFDWLRQ�LQWHQGHG�E\�WKH�GUDIWVPHQ��GLUHFWRUV�GR�
QRW�KDYH� WKH�DXWKRULW\� WR� UHPRYH�RWKHU�GLUHFWRUV�´� � ,� GR�QRW�EHOLHYH� WKH�'*&/�
FRQWHPSODWHV�D�E\ODZ�DPHQGPHQW�FRXOG�RYHUWXUQ�WKLV�UXOH�

.XU]� Y��+ROEURRN�� ����$��G� ����� ���� �'HO�� &K�� ������ �IRRWQRWH� RPLWWHG�� �FLWDWLRQV� RPLWWHG��
�TXRWLQJ� 6�� 6DPXHO� $UVKW� 	� /HZLV� 6�� %ODFN�� $1$/<6,6� 2)� 7+(� ���� $0(1'0(176� 72� 7+(�

'(/$:$5(�*(1(5$/�&25325$7,21�/$: �������������DII
G�LQ�SDUW��UHY
G�LQ�SDUW�VXE�QRP��&URZQ�
(0$.�3
UV��//&�Y��.XU]������$��G������'HO� ��������
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FRUSRUDWLRQV�IRU�WKH�ORVV�RI�WKHLU�FRPPRQ�ODZ�ULJKW�WR�SUHYHQW�D�PHUJHU�RU�
FRQVROLGDWLRQ�E\�UHIXVDO�WR�FRQVHQW�WR�VXFK�WUDQVDFWLRQV���

7KXV��WKH�WUDGH�RII�IRU�VWRFNKROGHUV�JLYLQJ�XS�WKH�FRPPRQ�ODZ�ULJKW�WR�D�XQDQLPRXV�

YRWH��DQG�WKXV�D�YHWR�RYHU�PHUJHUV� ZDV�WKH�VWDWXWRU\�ULJKW�WR�GLVVHQW�DQG�VHHN�DSSUDLVDO�RI�

WKHLU�VKDUHV��� 9LHZHG�LQ�WKLV�IDVKLRQ��WKH�DSSUDLVDO�UHPHG\�ZDV�D�VWDWXWRULO\�FUHDWHG�ULJKW�

DQG�UHPHG\�WR�FRPSHQVDWH�VWRFNKROGHUV�IRU�WKH�ORVV�RI�D�YHWR�RU�EORFNLQJ�SRZHU�RYHU�D�

WUDQVDFWLRQ�� DQG� D FKHFN� RQ� WKH� SRZHU� WR� HIIHFWXDWH� FHUWDLQ� TXDOLI\LQJ� FRUSRUDWH�

WUDQVDFWLRQV�DW�DQ�XQIDLU�SULFH���

�� 6ROHUD������$��G�DW������ �IRRWQRWHV� DQG�DOWHUDWLRQV�RPLWWHG�� �FLWLQJ�'HOO�� ,QF�� Y��0DJQHWDU�
*OREDO�(YHQW�'ULYHQ�0DVWHU�)XQG�/WG�������$��G��������'HO����������
�� ,G�� � %RWK� WKH� &RXUW� RI� &KDQFHU\ DQG� WKLV� &RXUW UHSHDWHGO\� KDYH� H[SODLQHG� WKH� LPSRUWDQW�
KLVWRULFDO�DQG�DQDO\WLFDO�FRQQHFWLRQ�EHWZHHQ�DSSUDLVDO�ULJKWV�DQG�WKH�GHURJDWLRQ�RI�WKH�FRPPRQ�
ODZ�XQDQLPLW\�UHTXLUHPHQW�

$W� FRPPRQ� ODZ� QR� FRQVROLGDWLRQ� RU�PHUJHU� RI� FRUSRUDWLRQV� FRXOG� EH� HIIHFWHG�
H[FHSW�ZLWK�WKH�FRQVHQW�RI�DOO�WKH�VWRFNKROGHUV�� 7KLV��DW�WLPHV��EURXJKW�DERXW�DQ�
LQWROHUDEOH�VLWXDWLRQ��VLQFH�RQH�RU�PRUH�PLQRULW\�VWRFNKROGHUV��LI�KH�RU�WKH\�GHVLUHG�
WR�GR�VR��FRXOG�LPSHGH�WKH�DFWLRQ�RI�DOO�WKH�RWKHU�VWRFNKROGHUV���:KHQ�WKLV�VLWXDWLRQ�
ZDV�FKDQJHG�E\�VWDWXWH�LQ�'HODZDUH��WR�SHUPLW�WKH�FRQVROLGDWLRQ�RU�PHUJHU�RI�WZR�
RU� PRUH� FRUSRUDWLRQV� ZLWKRXW� WKH� FRQVHQW� RI� DOO� WKH� VWRFNKROGHUV�� LW� EHFDPH�
QHFHVVDU\�WR�SURWHFW�WKH�FRQWUDFWXDO�ULJKWV�RI�VXFK�VWRFNKROGHUV²ZKR�E\�UHDVRQ�
RI�WKH�VWDWXWH�ORVW�WKHLU�FRPPRQ�ODZ�ULJKW�WR�SUHYHQW�D�PHUJHU²E\�SURYLGLQJ�IRU�
WKH�DSSUDLVHPHQW�RI�WKHLU�VWRFN�DQG�WKH�SD\PHQW�WR�WKHP�RI�WKH�IXOO�YDOXH�WKHUHRI�
LQ�PRQH\

6FKHQOH\�,QGXV���,QF��Y��&XUWLV������$��G���������±����'HO���������FLWLQJ�&KLFDJR�&RUS��Y��0XQGV��
����$������������'HO��&K��������DQG����)/(7&+(5�&<&� &253�����������VHH�DOVR 6DORPRQ�%URV��
,QF��Y��,QWHUVWDWH�%DNHULHV�&RUS�������$��G���������±�� �'HO��&K������� �H[SODLQLQJ�WKDW�³>W@KH�
MXGLFLDO�GHWHUPLQDWLRQ�RI�IDLU�YDOXH�SXUVXDQW�WR�������LV�D�VWDWXWRU\�ULJKW�JLYHQ�WKH�VKDUHKROGHU�DV�
FRPSHQVDWLRQ�IRU�WKH�DEURJDWLRQ�RI�WKH�FRPPRQ�ODZ�UXOH�WKDW�D�VLQJOH�VKDUHKROGHU�FRXOG�EORFN�D�
PHUJHU´�DQG�WKDW�³DSSUDLVDO�ULJKWV�ZHUH�SURYLGHG�DV�D�TXLG�SUR�TXR IRU�WKH�PLQRULW\¶V�ORVV�RI�LWV�
YHWR�SRZHU´���FLWDWLRQV�DQG�DOWHUDWLRQV�RPLWWHG��



��

,9� &RQFOXVLRQ

1R�GRXEW��WKH�TXHVWLRQ�RI�ZKHWKHU�6HFWLRQ�����DSSUDLVDO�ULJKWV�DUH�ZDLYDEOH��DQG�LI�

VR��XQGHU�ZKDW�FLUFXPVWDQFHV��LV�IUDXJKW�ZLWK�SXEOLF�SROLF\�LVVXHV���2Q�WKH�RQH�KDQG��WKH

'*&/�DIIRUGV�LPPHQVH�UHVSHFW�IRU�IUHHGRP�RI�FRQWUDFW�DQG�SULYDWH�RUGHULQJ��� 2Q�WKH�

RWKHU��WKHUH�DUH�SXEOLF�SROLF\�OLPLWDWLRQV�LPEHGGHG�LQ�WKH�WH[W�RI�WKH�DSSUDLVDO�VWDWXWH�LWVHOI�

�³VKDOO´��DQG�RWKHU�SXEOLF�SROLFHV�SHUWDLQLQJ�WR�DSSUDLVDO�ULJKWV�LQ�JHQHUDO��DQG PDLQWDLQLQJ

WKH�GHOLFDWH�EDODQFH�RI�SRZHU�DPRQJ�WKH�'HODZDUH�FRUSRUDWLRQ¶V�FRQVWLWXHQFLHV� 7KHUH�LV�

DOVR�WKH�QRWLRQ�WKDW�D�'HODZDUH�FRUSRUDWLRQ�LV�D�GLIIHUHQW�³EUDQG´�RI�HQWLW\��DV�FRPSDUHG�

ZLWK� DOWHUQDWLYH� HQWLWLHV�� DQG� LV� NQRZQ� WR� KDYH� FHUWDLQ� NH\� IHDWXUHV��� 3XEOLF� SROLF\�

GHWHUPLQDWLRQV�DUH�TXLQWHVVHQWLDOO\�D�OHJLVODWLYH�MXGJPHQW��� 7KLV�LV�SDUWLFXODUO\�VR�ZKHQ�

WKH�GHWHUPLQDWLRQ�WR�EH�PDGH�KLQJHV�RQ�WKH�FRPSDUDWLYH�ZHLJKLQJ�RI�SROLFHV�LQ�WHQVLRQ�

ZLWK�RQH�DQRWKHU������

�� 6HH�6DO]EHUJ������$��G�DW������³$W�LWV�FRUH��WKH�'*&/�LV�D�EURDG�HQDEOLQJ�DFW�ZKLFK�OHDYHV�
ODWLWXGH�IRU�VXEVWDQWLDO�SULYDWH�RUGHULQJ��SURYLGHG�WKH�VWDWXWRU\�SDUDPHWHUV�DQG�MXGLFLDOO\�LPSRVHG�
SULQFLSOHV� RI� ILGXFLDU\� GXW\� DUH� KRQRUHG�´�� �DOWHUDWLRQ� RPLWWHG�� �HPSKDVLV� DGGHG�� �TXRWLQJ�
:LOOLDPV������$��G�DW��������$EU\�3DUWQHUV�9��/�3��Y��)	:�$FTXLVLWLRQ�//&������$��G�������
����±����'HO��&K���������³7KHUH�LV�������D�VWURQJ�$PHULFDQ�WUDGLWLRQ�RI�IUHHGRP�RI�FRQWUDFW��DQG�
WKDW�WUDGLWLRQ�LV�HVSHFLDOO\�VWURQJ�LQ�RXU�6WDWH��ZKLFK�SULGHV�LWVHOI�RQ�KDYLQJ�FRPPHUFLDO�ODZV�WKDW�
DUH�HIILFLHQW�´���
�� 6HH�� H�J���&0/�9�� //&� Y�� %D[�� ���$��G� ������ ����� �'HO�� ������ �³>X@OWLPDWHO\�� //&V� DQG�
FRUSRUDWLRQV�DUH�GLIIHUHQW��LQYHVWRUV�FDQ�FKRRVH�WR�LQYHVW�LQ�DQ�//&��ZKLFK�RIIHUV�RQH�EXQGOH�RI�
ULJKWV��RU�LQ�D�FRUSRUDWLRQ��ZKLFK�RIIHUV�DQ�HQWLUHO\�VHSDUDWH�EXQGOH�RI�ULJKWV�´�DQG�WKDW�³LQ�WKH�
//&�FRQWH[W�VSHFLILFDOO\��WKH�*HQHUDO�$VVHPEO\�KDV�HVSRXVHG�LWV�FOHDU�LQWHQW�WR�DOORZ�LQWHUHVWHG�
SDUWLHV� WR� GHILQH� WKH� FRQWRXUV RI� WKHLU� UHODWLRQVKLSV� ZLWK� HDFK� RWKHU� WR� WKH� PD[LPXP� H[WHQW�
SRVVLEOH�´��
�� 6WHUQEHUJ�Y��1DQWLFRNH�0HP��+RVS��� ,QF������$��G������������ �'HO�������� �³>T@XHVWLRQV�RI�
SXEOLF SROLF\�DUH�EHVW�OHIW�WR�WKH�OHJLVODWXUH´���FLWLQJ�6KHD�Y��0DWDVVD� ����$��G�������������'HO�
������DQG�0RVV�5HKDE�Y��:KLWH������$��G�����������'HO���������



��

$OWKRXJK� LW� LV� D� FORVH� FDOO�� ,� EHOLHYH� WKH� EHWWHU� YLHZ� LV� WKDW� DSSUDLVDO� ULJKWV� DUH�

PDQGDWRU\�� ,I�WKH�*HQHUDO�$VVHPEO\�GLVDJUHHV��LW�FDQ�DPHQG�6HFWLRQ�����WR�PDNH�FOHDU�

WKDW�ZDLYHUV� DUH�SHUPLVVLEOH� DQG�XQGHU�ZKDW� FLUFXPVWDQFHV��� 2XU�'*&/� LV� URXWLQHO\�

UHYLVHG�DQG�XSGDWHG�WKURXJK�WKH�ZRUN�RI�WKH�&RUSRUDWLRQ�/DZ�&RXQFLO RI�WKH�&RUSRUDWLRQ�

/DZ�6HFWLRQ�RI�WKH�'HODZDUH�6WDWH�%DU�$VVRFLDWLRQ DQG�WKH�*HQHUDO�$VVHPEO\� ,�EHOLHYH�

WKDW�LI�VXFK�ZDLYHUV�DUH�WR�EH�SHUPLWWHG��WKDW�DQ\�VXFK�ZDLYHU�VKRXOG�EH�LQ�WKH�FRUSRUDWLRQ¶V�

FHUWLILFDWH�RI�LQFRUSRUDWLRQ��ZKLFK�LV�SXEOLFO\�ILOHG�ZLWK�WKH�6HFUHWDU\�RI�6WDWH�DQG�ZKLFK�

UHTXLUHV�ERWK�VWRFNKROGHU�DQG�ERDUG�DSSURYDO����

�� 7KH�0DMRULW\�FLWHV�WKH�GH�PLQLPLV H[FHSWLRQ�IURP�DSSUDLVDO�ULJKWV�IRU�VWRFNKROGHUV�RI�SXEOLF�
WUDGHG� FRUSRUDWLRQV�� �7KH\� WKHQ� DUJXH� WKDW� LI� DSSUDLVDO� ULJKWV� DUH� ³VDFURVDQFW� WR� WKH� FRUSRUDWH�
IRUP�´�WKHQ�LW�ZRXOG�PDNH�OLWWOH�VHQVH�IRU�WKH�*HQHUDO�$VVHPEO\�WR�DGRSW�WKLV�H[FHSWLRQ���,�WKLQN�
WKH������GH�PLQLPLV�DPHQGPHQW�SURYHV�MXVW�WKH�RSSRVLWH���7KH�DPHQGPHQW�WR�6HFWLRQ�����J��ZDV�
GHVLJQHG� WR� DGGUHVV� WKH� FRQFHUQ� WKDW� FHUWDLQ� SRWHQWLDO� DSSUDLVDO� SHWLWLRQHUV� ZHUH� WDUJHWLQJ�
FRUSRUDWLRQV� DQG� GHPDQGLQJ� VHWWOHPHQWV� WR� DGGUHVV� WKUHDWHQHG� DSSUDLVDO� FODLPV�� HYHQ� QRQ�
PHULWRULRXV�FODLPV�� �6RPH�UHIHUUHG�WR� WKLV�SKHQRPHQRQ�DV�³DSSUDLVDO�DUELWUDJH�´� �$�VHWWOHPHQW�
PDGH�HFRQRPLF� VHQVH� LI� LW�ZHUH� OHVV� WKDQ�HVWLPDWHG�GHIHQVH� FRVWV�� �7KH� V\QRSVLV� WR� WKH������
DPHQGPHQWV�VWDWHG�WKDW�³DSSUDLVDO�ULJKWV�DUH�HVVHQWLDOO\�SUHFOXGHG�XQOHVV�WKH�GLVSXWH�ZLWK�UHJDUG�
WR�YDOXDWLRQ�LV�VXEVWDQWLDO�DQG�LQYROYHV�OLWWOH�ULVN�WKDW�WKH�SHWLWLRQ�IRU�DSSUDLVDO�ZLOO�EH�XVHG�WR�
DFKLHYH�D�VHWWOHPHQW�EHFDXVH�RI�WKH�QXLVDQFH�YDOXH�RI�GLVFRYHU\�DQG�RWKHU�EXUGHQV�RI�OLWLJDWLRQ�´��
1RWDEO\��WKH�EDQ�RQ�GH�PLQLPLV FODLPV�GRHV�QRW�DSSO\�WR�VKRUW�IRUP�PHUJHUV�HIIHFWHG�SXUVXDQW�WR�
6HFWLRQV� ���� RU� ����� EHFDXVH� WKHUH�� DSSUDLVDO� ULJKWV� PD\� EH� WKH� RQO\� UHPHG\� DYDLODEOH� WR�
VWRFNKROGHUV�LQ�D�VKRUW�IRUP�PHUJHU�WUDQVDFWLRQ�� 6HH +���������WK�*HQ��$VVHPEO\���� 'HO��/DZV�
F���������������������0\�SRLQW�LV�WKDW�LW�WRRN�DQ�DFW�RI�WKH�*HQHUDO�$VVHPEO\ WR�FDUHIXOO\�FUDIW�D�
UHVWULFWLRQ�RQ�DSSUDLVDO� ULJKWV�� DQG� LW�ZDV�GRQH� IRU� WKH�SXUSRVH�RI�DGGUHVVLQJ�DQ� LPEDODQFH�RI�
FRUSRUDWH�SRZHU�UHVXOWLQJ�IURP�WKH�SUDFWLFH�RI�XVLQJ�WKH�DSSUDLVDO�VWDWXWH�WR�OHYHUDJH�VHWWOHPHQWV�
IRU�QRQ�PHULWRULRXV�FODLPV� &RQVLVWHQW�ZLWK�WKLV�DSSURDFK��,�EHOLHYH�DQ\�UHVWULFWLRQ�RQ�DSSUDLVDO�
ULJKWV�QRZ�VDQFWLRQHG�E\�WKH�0DMRULW\�VKRXOG�EH�HIIHFWHG�E\�WKH�*HQHUDO�$VVHPEO\��LI�DW�DOO��DQG�
RQO\�DIWHU�FDUHIXO��GHOLEHUDWH�GHEDWH�LQIRUPHG�E\�LQSXW�IURP�DOO�UHOHYDQW�FRQVWLWXHQFLHV�DV�LV�RXU�
W\SLFDO�SUDFWLFH�LQ�DPHQGLQJ�WKH�'*&/���
�� 6HH��H�J���-RQHV�$SSDUHO������$��G�DW������³$OWKRXJK�WKH�LGHQWLILFDWLRQ�RI�ZKDW�LV�D�PDQGDWRU\�
ULJKW�PLJKW�DW�WLPHV�EH�GLIILFXOW��WKH�6WHUOLQJ DSSURDFK�OHDYHV�WKH�VSDFH�IRU�SULYDWH�RUGHULQJ�WKDW�
WKH�*HQHUDO�$VVHPEO\¶V�DGRSWLRQ�RI��������E�����DQG�����D��FOHDUO\�FRQWHPSODWHG�´���



��

7KH�0DMRULW\�WULHV�WR�OLPLW�LWV�KROGLQJ�WR WKH�IDFWV�SUHVHQWHG� 7KH�&RXUW�RI�&KDQFHU\�

WULHG� WR�GR� WKH� VDPH��� $XWKHQWL[�DOVR�VXJJHVWV� WKDW�³>W@KLV�&RXUW�QHHG�QRW�GHFLGH� WKDW�

DSSUDLVDO�ULJKWV�FDQ�DOZD\V�EH�ZDLYHG�E\�FRPPRQ�VWRFNKROGHUV��RU�WKDW�DJUHHPHQW�QRW�WR�

H[HUFLVH�DSSUDLVDO�ULJKWV�DUH�DOZD\V�SHUPLVVLEOH� EXW�FDQ�LQVWHDG�OLPLW�LWV�KROGLQJ�WR�WKH�

XQGLVSXWHG�IDFWV�RI�WKLV�FDVH�´�� 3HUKDSV�WKH�XVH�RI�D�VWRFNKROGHUV�DJUHHPHQW� LV�QRW�RI�

FRQFHUQ�WR�WKHP�EHFDXVH�RI�WKH�GLIILFXOWLHV�DQG�LPSUDFWLFDOLW\�RI�XVLQJ�VXFK�DQ�DJUHHPHQW�

LQ�D�SXEOLF�FRPSDQ\�VHWWLQJ� $QG�SHUKDSV�WKH\�GR�QRW�IHDU�SUHVVXUH�WR�H[SDQG�VXFK�ZDLYHUV�

WR� HQFRPSDVV� RWKHU� VWDWXWRU\� ULJKWV� VXFK� DV� LQVSHFWLRQ� ULJKWV� %XW� WKH� LQHYLWDEOH�

FRQVHTXHQFH� RI� DIILUPDQFH� KHUH� LV� WR� FUHDWH� RQH� VHW� RI� UXOHV� IRU� VXFK� SULYDWH� VWDUW�XS�

FRPSDQLHV�DQG�DQRWKHU�IRU�SXEOLF�FRPSDQLHV���7KLV�LV�QRW�D�GHVLUDEOH�RXWFRPH���*LYHQ�WKH�

DYDLODELOLW\�DQG WKH IOH[LELOLW\�DIIRUGHG�E\�'HODZDUH¶V�DOWHUQDWLYH�HQWLW\�VWDWXWHV��,�DP�QRW�

UHDG\�WR�HQGRUVH�H[�DQWH ZDLYHUV�HIIHFWXDWHG�LQ�VWRFNKROGHUV�DJUHHPHQWV�EDUULQJ�FRPPRQ�

VWRFNKROGHUV�IURP�H[HUFLVLQJ�PDQGDWRU\ SURYLVLRQV�RI�WKH�'*&/�

,Q� VXP�� ,� ZRXOG� KROG� WKDW� WKH� 6WRFNKROGHUV� $JUHHPHQW� IDLOV� WR� VHW� IRUWK� DQ�

REOLJDWLRQ�IURP�3HWLWLRQHUV�WR�$XWKHQWL[�UHTXLULQJ�WKHP�WR�UHIUDLQ�IURP�VHHNLQJ�DSSUDLVDO�

LQ�DOO�IXWXUH�PHUJHUV�H[�DQWH�WKDW�XQDPELJXRXVO\�DQG�XQHTXLYRFDOO\�VXUYLYHV�WHUPLQDWLRQ���

(YHQ�LI�LW�KDG��,�ZRXOG�KROG�WKDW�VXFK�D�WHUP�JRHV�WR�WKH�KHDUW�RI�FRUSRUDWH�JRYHUQDQFH�DQG�

FDQ�RQO\�EH�FRQWDLQHG�LQ�D�FRUSRUDWH�FKDUWHU��QRW�D�E\ODZ�RU�VWRFNKROGHUV�DJUHHPHQW���(YHQ�

LI�LW�KDG�EHHQ�FRQWDLQHG�LQ�D�FKDUWHU�DPHQGPHQW��,�ZRXOG�KROG�WKDW�VXFK�DQ DPHQGPHQW�

�� 0DQWL�,,� �����:/����������DW����³,�QHHG�QRW�GHFLGH�ZKHWKHU�D�ZDLYHU�RI�DSSUDLVDO�ULJKWV�
ZRXOG�EH�XSKHOG�LQ�RWKHU�FLUFXPVWDQFHV�´����
�� $QV��%U��DW����



��

FRQWUDYHQHV� WKH� '*&/� DQG� FDQQRW� EH� YDOLG� ZLWKRXW� DXWKRUL]DWLRQ� IURP� WKH� *HQHUDO�

$VVHPEO\�

)RU�WKHVH�UHDVRQV��,�UHVSHFWIXOO\�GLVVHQW��


