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BERGER, Justice:



This Opinion constitutes the Court’s response tar feertified questions of
law concerning the validity of a fee-shifting prexn in a Delaware non-stock
corporation’s bylaws. The provision, which theediiors adopted pursuant to their
charter-delegated power to unilaterally amend thawis, shifts attorneys’ fees
and costs to unsuccessful plaintiffs in intra-cogpe litigation. The United States
District Court for the District of Delaware founkat the bylaw provision’s validity
was an open question under Delaware law and eettifiour questions to this
Court, asking it to decide whether, and under velraumstances, such a provision
is valid and enforceable. Although we cannot diyeaddress the bylaw at issue,
we hold that fee-shifting provisions in a non-staakporation’s bylaws can be
valid and enforceable under Delaware law. In aoiditbylaws normally apply to
all members of a non-stock corporation regardlelssvioether the bylaw was
adopted before or after the member in questionrhe@member.

FACTUAL AND PROCEDURAL BACKGROUND

The following undisputed facts are drawn from thaestiict Court's
Certification of Questions of Law. ATP Tour, Inc. (ATP) is a Delaware
membership corporation that operates a global pstdaal men’s tennis tour (the
Tour). Its members include professional men’s ieplrayers and entities that own

and operate professional men’s tennis tournamenta/o of those entities are

! Certification of Questions of Law from the UnitSthtes District Court for the District of Delaware
(Oct. 4, 2013) [hereafter “Certification”].



Deutscher Tennis Bund (DTB) and Qatar Tennis Feidera(QTF, and
collectively, the Federations). ATP is governed d&yseven-member board of
directors, of which three are elected by the toomer@ owners, three are elected by
the player members, and the seventh directorshifeld by ATP’s chairman and
president.

Upon joining ATP in the early 1990s, the Federatiéagreed to be bound
by ATP’s Bylaws, as amended from time to timelh 2006, the board amended
ATP’s bylaws to add an Article 23, which providesrelevant part:

(@) In the event that (i) any [current or prior nim or Owner or
anyone on their behalf (“Claiming Party”)] initigteor asserts any
[claim or counterclaim (“Claim”)] or joins, offerssubstantial

assistance to or has a direct financial interesiny Claim against the
League or any member or Owner (including any Claumportedly

filed on behalf of the League or any member), andhe Claiming

Party (or the third party that received substardgdistance from the
Claiming Party or in whose Claim the Claiming Pahtyd a direct
financial interest) does not obtain a judgment be tnerits that
substantially achieves, in substance and amousmt, fali remedy

sought, then each Claiming Party shall be obliggmdtly and

severally to reimburse the League and any such membOwners
for all fees, costs and expenses of every kind dedcription

(including, but not limited to, all reasonable atteys’ fees and other
litigation expenses) (collectively, “Litigation Cig8) that the parties
may incur in connection with such Claim.

In 2007, ATP’s board voted to change the Tour saleednd format. Under

2 Certification at 4.
3|d. at 4-5.



the board’'s “Brave New World” plan, the Hamburg nmament, which the
Federations own and operate, was downgraded frerhignest tier of tournaments
to the second highest tier, and was moved fromsghverg season to the summer
season. Displeased by these changes, the Federatied ATP and six of its
board members in the United States District Coartthe District of Delaware,
alleging both federal antitrust claims and Delawfateciary duty claims.

After a ten-day jury trial, the District Court gtad ATP’s and the director
defendants’ motion for judgment as a matter of @wall of the fiduciary duty
claims, and also on the antitrust claims brougl#ired the director defendants.
The jury then found in favor of ATP on the remagiantitrust claims. Thus, the
Federations did not prevail on any claim. ATP tmeoved to recover its legal
fees, costs, and expenses under Rule 54 of theddeleles of Civil Procedure.
ATP grounded its motion on Article 23.3(a) of ATRiglaws. The District Court
denied ATP’s Rule 54 motion because it found Agti2B.3(a) to be contrary to the
policy underlying the federal antitrust lav3he District Court effectively ruled
that “federal law preempts the enforcement of feiftisg agreements when

antitrust claims are involved.”

* Deutscher Tennis Bund v. ATP Tour, Ji2009 WL 3367041, at *4 (D. Del. Oct. 19, 2009)
®> Deutscher Tennis Bund v. ATP Tour |m80 Fed. Appx. 124, 126 (3d. Cir. 2012)



ATP appealed, and the United States Court of Agpkalthe Third Circuit
vacated the District Court’s order. The Third Qitdound that the District Court
should have decided whether Article 23.3(a) wasoreefible as a matter of
Delaware law before reaching the federal preempgioestiorf. On remand, the
District Court reasoned that the question of Aeti23.3(a)’s enforceability was a
novel question of Delaware law that should be agkfé in the first instance by
this Court’ The District Court certified the following fouugstions of law:

1. May the Board of a Delaware non-stock corporatemfully

adopt a bylaw (i) that applies in the event thanamber brings a

claim against another member, a member sues tip®redion, or the

corporation sues a member (ii) pursuant to whioh thaimant is

obligated to pay for “all fees, costs, and experafesvery kind and
description (including, but not limited to, all smmable attorneys’

fees and other litigation expenses)” of the parmgimast which the

claim is made in the event that the claimant “doe$ obtain a

judgment on the merits that substantially achiewessubstance and

amount, the full remedy sought™?

1d. at 127-28
’ Certification at 7-8



2. May such a bylaw be lawfully enforced against ember that
obtains no relief at all on its claims against ¢beporation, even if the
bylaw might be unenforceable in a different sitoatiwhere the
member obtains some relief?

3. Is such a bylaw rendered unenforceable as a matttlaw if
one or more Board members subjectively intendedctimgtion of the
bylaw to deter legal challenges by members to otpetential
corporate action then under consideration?

4, Is such a bylaw enforceable against a membémwas adopted
after the member had joined the corporation, buéretthe member
had agreed to be bound by the corporation’s rutbat“may be
adopted and/or amended from time to time” by thepation’s
Board, and where the member was a member at the tiat it
commenced the lawsuit against the corporafion?

We accepted the certified questions based on piaxiof comity’, and will

1d. at 9
° See State Farm Mut. Auto. Ins. Co. v. Da®B8 A.2d 127, 128 (Del. 2001) (accepting ceddifie
guestions from the District Court “as a matter aaty”).



address each question in turn.
DISCUSSION

1. Fee-shifting bylaws are permissible under Detaviaw.

The first certified question asks whether the bazfrd Delaware non-stock
corporatiod® may lawfully adopt a bylaw that shifts all litigat expenses to a
plaintiff in intra-corporate litigation who “doesnobtain a judgment on the merits
that substantially achieves, in substance and amdhem full remedy sought”
Under Delaware law, a corporation’s bylaws are $preed to be valid, and the
courts will construe the bylaws in a manner coesistwith the law rather than
strike down the bylaws'? To be facially valid, a bylaw must be authorizgdthe
Delaware General Corporation Law (DGCE)gonsistent with the corporation’s
certificate of incorporation, and its enactment tmst be otherwise prohibitéed.
That, under some circumstances, a bylaw might mbnflith a statute, or operate

unlawfully, is not a ground for finding it facialipvalid.

19 Under 8Del. C.§ 114, the provisions of the Delaware General Catpan Law, including

§ 109(b), apply to non-stock corporations andedéirences to the stockholders of a corporation are
deemed to apply to the members of a hon-stock catipo.

1 Certification at 9.

12See Frantz Mfg. Co. v. EAC Indus01 A.2d 401, 407 (Del. 1985).

13 8Del. C.Ch. 1.

148 Del. C.8§ 109(b) (“The bylaws may contain any provisioot imconsistent with law or with the
certificate of incorporation . . . .”$ee also Crown EMAK Partners, LLC v. K882 A.2d 377, 398
(Del. 2010) (“[A] bylaw provision that conflicts w1 the DGCL is void.”).



A fee-shifting bylaw, like the one described in first certified question, is
facially valid. Neither the DGCL nor any other Bwlare statute forbids the
enactment of fee-shifting bylaws. A bylaw thatoelites risk among parties in
intra-corporate litigation would also appear tasggtthe DGCL'’s requirement that
bylaws must “relat[e] to the business of the coation, the conduct of its affairs,
and its rights or powers or the rights or powersitefstockholders, directors,
officers or employees?® The corporate charter could permit fee-shifting
provisions, either explicitly or implicitly by silee!® Moreover, no principle of
common law prohibits directors from enacting fedtsty bylaws.

Delaware follows the American Rule, under which tigar to litigation
generally must pay their own attorneys’ fees anststé But it is settled that
contracting parties may agree to modify the AmeriBalle and obligate the losing
party to pay the prevailing party’s feésBecause corporate bylaws are “contracts
among a corporation’s shareholdetsd fee-shifting provision contained in a non-

stock corporation’s validly-enacted bylaw would | fatithin the contractual

>8 Del. C.§ 109(b).

168 Del. C.§ 102(a) does not require that fee-shifting priovis be included in the charter.
"Mahani v. Edix Media Grp., Inc935 A.2d 242, 245 (Del. 2007) (“Under the Ameni&ule and
Delaware law, litigants are normally responsiblledaying their own litigation costs.”).

18 See Sternberg v. Nanticoke Mem’l Hosp.,,I62.A.3d 1212, 1218 (Del. 2013) (“An exception
to [the American R]ule is found in contract litigat that involves a fee shifting provision.™)
(citation omitted).

9 Airgas, Inc. v. Air Prods. & Chems., In& A.3d 1182, 1188 (Del. 2010).



exception to the American Rule. Therefore, a faéiisg bylaw would not be
prohibited under Delaware common law.

Whether the specific ATP fee-shifting bylaw is ewfable, however,
depends on the manner in which it was adopted l@ditcumstances under which
it was invoked. Bylaws that may otherwise be fiacnzalid will not be enforced if
adopted or used for an inequitable purpose. InaheémarkSchnell v. Chris-Craft
Industrie$® decision, for example, this Court set aside a baampted bylaw
amendment that moved up the date of an annual st meeting to a month
earlier than the date originally scheduféd.The Court found that the board’s
purpose in adopting the bylaw and moving the mgetvas to “perpetuat[e] itself
in office” and to “obstruct[] the legitimate effgriof dissident stockholders in the
exercise of their rights to undertake a proxy centmainst managemerit.” The
SchnellCourt famously stated that “inequitable action deesbecome permissible

simply because it is legally possibfé.”

20285 A.2d 437 (Del. 1971).
L1d. at 438-40.

22|d. at 439.

2 |bid.
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More recently, inHollinger International, Inc. v. BlagK the Court of
Chancery addressed bylaw amendments, enacted dmytr@léng shareholder, that
prevented the board “from acting on any matter @nificance except by
unanimous vote” and “set the board’s quorum requéng at 80%,” among other
change$® The Court of Chancery found, and this Court agjyrékat the bylaw
amendments were ineffective because they “wererlgleadopted for an
inequitable purpose and have an inequitable effécfThat finding was based on
an extensive review of the facts surrounding th&rodler’'s decision to amend the
bylaws?’

Conversely, this Court has upheld similarly restre bylaws that were
enacted for proper purposes. Arantz Manufacturing Co. v. EAC Industri€sa
majority stockholder amended the corporation’s Wwgldoy written consent in order
to “limit the [] board’s anti-takeover maneuverirgjter [the stockholder] had
gained control of the corporatio’” The amended bylaws, like those invalidated

in Hollinger, increased the board quorum requirement and maahdlaat all board

24844 A.2d 1022 (Del. Ch. 2004)ff'd sub. nomBlack v. Hollinger Int'l Inc, 872 A.2d 559 (Del.
2005).

21d. at 1077.

6 1d. at 1080.

" See idat 1030-57.

2501 A.2d 401 (Del. 1985).

291d. at 407.
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actions be unanimous. The Court found that thevwyhmendments were “a
permissible part of [the stockholder’s] attemptatmid its disenfranchisement as a
majority shareholder” and, thus, were “not inegii¢ under the circumstances.”

In sum, the enforceability of a facially valid bwlamay turn on the
circumstances surrounding its adoption and 3tseThe Certification does not
provide the stipulated facts necessary to determihether the ATP bylaw was
enacted for a proper purpose or properly applidreover, because certifications
by their nature only address questions of fawg are able to say only that a bylaw
of the type at issue here is facially valid, in gense that it is permissible under the
DGCL, and that it may be enforceable if adoptedtly appropriate corporate
procedures and for a proper corporate purpose.

2. The bylaw, if valid and enforceable, could skeis if a plaintiff obtained

no relief in the litigation.

1d. at 407, 409.

31 See, e.gStroud v. Grace606 A.2d 75, 83 (Del. 1992) (upholding bylaw ah@ents against
claims of entrenchment because “there [was] noesxd that the board adopted the Amendments
as defensive measures,” and the “record clearlgate[d]” that “there was no threat to the board’s
control”); Datapoint Corp. v. Plaza Sec. C496 A.2d 1031, 1036 (Del. 1985) (invalidating ttba
adopted bylaw amendments because the “underlyiagtirbehind them was “to give management
an opportunity distribute ‘opposing solicitation te@al™ to challenge written stockholder
consents)in re Osteopathic Hosp. Ass’n of DAI91 A.2d 333, 336 (Del. Ch. 1968jf'd, 195 A.2d
759 (Del. 1963) (invalidating a membership bylawcdiese a “change of so fundamental a
character” to the “structure of this rather uniguganization” was improper without the consent of
“the group whose interests are adversely affeciesl, the association’s members).

32 Supr. Ct. R. 41(a).

12



The second certified question essentially asks hene more limited
version of the ATP bylaw would be valid. Article.3(a) states that it can be
invoked against any plaintiff who does not obtaijudgment “that substantially
achieves, in substance and amount, the full rersedght.** Since there might be
difficulty applying the “substantially achievesasidard, the District Court asks
whether the bylaw would be enforceable, at leabere plaintiff obtains “no relief
at all against the corporatioff.” Subject to the limitations set forth in our answe
to the first certified question, we answer the secquestion in the affirmative.

3. The bylaw would be unenforceable if adoptedaformproper purpose.

The third certified question asks whether the bylasv “rendered
unenforceable as a matter of law if one or morer@aaembers subjectively
intended the adoption of the bylaw to deter lednmlllenges by members to other
potential corporate action then under considerdtibnAgain, we are unable to
respond fully. Legally permissible bylaws adopted an improper purpose are
unenforceable in equity. The intent to deter ditign, however, is not invariably
an improper purpose. Fee-shifting provisions, lhgirt nature, deter litigation.

Because fee-shifting provisions are petrr seinvalid, an intent to deter litigation

33 Certification at 5.
341d. at 9.
5 |bid.

13



would not necessarily render the bylaw unenforaeabequity.

4. Generally, a bylaw amendment is enforceablenaganembers who join
the corporation before its enactment.

The fourth certified question asks whether a faéthisg bylaw provision is
enforceable against members who joined the corpordiefore the provision’s
enactment and who agreed to be bound by rules fitegt be adopted and/or
amended from time to time” by the bodfd Assuming the provision is otherwise
valid and enforceable, as a statutory matter tisgvanis yes. The DGCL permits a
corporation to, “in its certificate of incorporatio confer the power to adopt,
amend or repeal bylaws upon the directdfs.f directors are so authorized,
“stockholders will be bound by bylaws adopted ueilally by their boards?®

CONCLUSION

Under Delaware law, a fee-shifting bylaw is notahd per se and the fact
that it was adopted after entities became memb#raat affect its enforceability.
But we cannot say, as a matter of law, that the Agd2shifting provision was

adopted for a proper purpose or is enforceablearcircumstances presented.

% |bid.

37 8 Del. C.§ 109(a).

% Boilermakers Local 154 Ret. Fund v. Chevron Cofp.A.3d 934, 956 (Del. Ch. 2013ge also
Kidsco Inc. v. Dinsmore74 A.2d 483, 492-93 (Del. Ch. 199aif'd, 670 A.2d 1338 (Del. 1995).
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