
04 9/, *5;79 5- */(4*,7> 5- 9/, 89(9, 5- +,2(=(7, 

CH L? G?;>Q?MNP;=I 
MNI=EBIF>?LM FCNCA;NCIH 

( 
( 
( 
( 

=dchda^YViZY 
=,;, Hd, .-3.4+=< 

3,357(4+;3 5604054 

>ViZ MjWb^iiZY7  GVn .2* /-.4 
>ViZ >ZX^YZY7  ;j\jhi .4* /-.4  

JZiZg <, ;cYgZlh* =gV^\ D, Meg^c\Zg* VcY >Vk^Y G, MWdgo d[ ;H>L?QM % 
MJLCHA?L FF=* Q^ab^c\idc* >ZaVlVgZ8 AgZ\dgn G, HZhedaZ* GVg` =, L^[`^c* 
;c^iV <, EVgiVadedjadh* VcY EZk^c A, =ddeZg d[ QIF@ B;F>?HMN?CH ;>F?L 
@L??G;H % B?LS FFJ* HZl Rdg`* HZl Rdg`8 Lead Attorneys for Plaintiff, 

AgZ\dgn J, Q^aa^Vbh VcY MVgV] ;, =aVg` d[ LC=B;L>M* F;RNIH % @CHA?L* 
J,;,* Q^ab^c\idc* >ZaVlVgZ8 LVX]ZaaZ M^akZgWZg\ VcY ;,D, GVgi^cZo d[ 
Q;=BN?FF* FCJNIH* LIM?H % E;NS* HZl Rdg`* HZl Rdg`8 Attorneys for 
Defendants MeadWestvaco Corporation, John A. Luke, Jr., Michael E. Campbell, 
James G. Kaiser, Richard B. Kelson, Susan J. Kropf, Gracia C. Martore, James E. 
Nevels, Timothy H. Powers, and Alan D. Wilson, 

Q^aa^Vb G, FV[[Zgin VcY LnVc >, MidiibVcc d[ GILLCM* HC=BIFM* ;LMBN % 
NOHH?FF FFJ* Q^ab^c\idc* >ZaVlVgZ8 AVgn ;, <dgchiZ^c d[ =L;P;NB* 
MQ;CH? % GIIL? FFJ* HZl Rdg`* HZl Rdg`8 Attorneys for Defendant Rock-
Tenn Company, 

)5;*/(7+# *%



.

Cc i]^h VXi^dc* hidX`]daYZgh d[ GZVYQZhikVXd =dgedgVi^dc hZZ` YVbV\Zh 

gZaVi^c\ id V higViZ\^X hidX`+[dg+hidX` bZg\Zg d[ ZfjVah WZilZZc GZVYQZhikVXd VcY 

LdX`+NZcc =dbeVcn i]Vi XadhZY ^c Djan /-.2,  N]Z igVchVXi^dc lVh i]Z egdYjXi d[ 

dc+V\V^c* d[[+V\V^c cZ\di^Vi^dch i]Vi dXXjggZY dkZg V eZg^dY d[ VWdji c^cZ bdci]h* 

VcY n^ZaYZY V 6,.$ egZb^jb [dg GZVYQZhikVXduh hidX`]daYZgh,  ?^\]i d[ i]Z c^cZ 

GZVYQZhikVXd Y^gZXidgh l]d VeegdkZY i]Z bZg\Zg lZgZ djih^YZ Y^gZXidgh l]dhZ 

^cYZeZcYZcXZ VcY Y^h^ciZgZhiZYcZhh VgZ jcfjZhi^dcZY,  @^kZ bdci]h ZaVehZY WZilZZc 

i]Z h^\c^c\ d[ i]Z bZg\Zg V\gZZbZci VcY i]Z hidX`]daYZg kdiZ* Wji cd di]Zg hj^idg 

ZbZg\ZY l^i] V hjeZg^dg egdedhVa ZkZc i]dj\] i]Z YZVa egdiZXi^dch ^c i]Z bZg\Zg 

V\gZZbZci XdcXZYZYan lZgZ gZVhdcVWaZ,  N]Z bZg\Zg gZXZ^kZY [VkdgVWaZ 

gZXdbbZcYVi^dch [gdb ild aZVY^c\ egdmn VYk^hdgn [^gbh* VcY lVh VeegdkZY 

dkZgl]Zab^c\an Wn 65$ d[ i]Z GZVYQZhikVXd hidX`]daYZgh l]d kdiZYqV[iZg 

eaV^ci^[[h idd` hdbZ Y^hXdkZgn VcY lV^kZY i]Z^g Y^hXadhjgZ XaV^bh,   

N]Z XdbeaV^ci VhhZgih V XaV^b [dg WgZVX] d[ [^YjX^Vgn Yjin V\V^chi i]Z 

bZbWZgh d[ i]Z GZVYQZhikVXd WdVgY* VcY V hZXdcY XaV^b [dg V^Y^c\ VcY VWZii^c\ 

V\V^chi LdX`+NZcc,  N]Z i]Zh^h d[ i]Z XdbeaV^ci ^h i]Vi i]Z Y^gZXidgh ZciZgZY ^cid i]Z 

bZg\Zg ^c WVY [V^i] ^c gZVXi^dc id V i]gZViZcZY egdmn XdciZhi Wn Vc VXi^k^hi ^ckZhidg,  

;XXdgY^c\ id eaV^ci^[[h* i]Z Y^gZXidgh r[aZl Wa^cYs VcY aZ[i WZ]^cY #0 W^aa^dc d[ kVajZ 

^c V igVchVXi^dc i]Vi ̂ bea^ZYan kVajZY GZVYQZhikVXd Vi #6 W^aa^dc,   >Z[ZcYVcih ]VkZ 

bdkZY id Y^hb^hh Wdi] XaV^bh [dg [V^ajgZ id hiViZ V XaV^b [dg gZa^Z[, 



/

N]Z XdgZ ^hhjZ WZ[dgZ i]Z =djgi ^h l]Zi]Zg i]Z XdbeaV^ci XdciV^ch [VXijVa 

VaaZ\Vi^dch hj[[^X^Zci id hiViZ V gZVhdcVWan XdcXZ^kVWaZ XaV^b V\V^chi 

GZVYQZhikVXduh Y^gZXidgh [dg WVY [V^i] ^c XdccZXi^dc l^i] i]Z^g VeegdkVa d[ i]Z 

bZg\Zg,  @dg i]Z gZVhdch ZmeaV^cZY WZadl* C XdcXajYZ i]Vi i]Z XdbeaV^ci YdZh cdi VcY 

i]jh bjhi WZ Y^hb^hhZY, 

0% )(*1.75;4+ 

OcaZhh di]Zgl^hZ cdiZY* i]Z [VXih gZX^iZY ^c i]^h de^c^dc XdbZ [gdb i]Z 

VaaZ\Vi^dch ^c i]Z ;bZcYZY PZg^[^ZY =dchda^YViZY =aVhh ;Xi^dc =dbeaV^ci [^aZY dc 

DjcZ /.* /-.3 'i]Z r=dbeaV^cis(* YdXjbZcih ^cXdgedgViZY i]ZgZ^c*. VcY VYY^i^dcVa 

YdXjbZcih i]Z eVgi^Zh V\gZZY XdjaY WZ Xdch^YZgZY dc V bdi^dc id Y^hb^hh,/  ;cn 

VYY^i^dcVa [VXih VgZ Z^i]Zg jcY^hejiZY dg hjW_ZXi id _jY^X^Va cdi^XZ,    

(% 9FC 6?OQGCP

<Z[dgZ i]Z bZg\Zg* YZ[ZcYVci GZVYQZhikVXd =dgedgVi^dc 'rGZVYQZhikVXds 

dg i]Z r=dbeVcns( lVh V ejWa^Xan+igVYZY >ZaVlVgZ XdgedgVi^dc ]ZVYfjVgiZgZY ^c 

. See Winshall v. Viacom Int’l, Inc.* 43 ;,0Y 5-5* 5.5 '>Za, /-.0( 'X^iVi^dch db^iiZY( 'rV 
eaV^ci^[[ bVn cdi gZ[ZgZcXZ XZgiV^c YdXjbZcih djih^YZ i]Z XdbeaV^ci VcY Vi i]Z hVbZ i^bZ 
egZkZci i]Z Xdjgi [gdb Xdch^YZg^c\ i]dhZ YdXjbZcihu VXijVa iZgbhs ^c XdccZXi^dc l^i] V 
bdi^dc id Y^hb^hh(,

/ MeZX^[^XVaan* Vh V XdcY^i^dc id YZ[ZcYVcih egdYjX^c\ id eaV^ci^[[h XZgiV^c rMiVgWdVgY+
gZaViZY YdXjbZcihs V[iZg i]Z igVchVXi^dc XadhZY* i]Z eVgi^Zh V\gZZY YZ[ZcYVcih XdjaY jhZ 
i]dhZ YdXjbZcih ̂ c XdccZXi^dc l^i] bdi^dc id Y^hb^hh Wg^Z[^c\ rid i]Z ZmiZci i]Vi eaV^ci^[[h 
jhZ Vcn d[ i]Z cZlan+egdYjXZY MiVgWdVgY YdXjbZcih ^c Vc VbZcYZY XdbeaV^ci dg ^c 
XdccZXi^dc l^i] Vcn bdi^dc id Y^hb^hh Wg^Z[^c\,s  NgVchb^iiVa ;[[^YVk^i d[ MVgV] ;, =aVg`* 
?hf, 'r=aVg` ;[[,s( ?m, / '>`i, " 12(,  



0

L^X]bdcY* P^g\^c^V,  GZVYQZhikVXd lVh V \adWVa eVX`V\^c\ XdbeVcn i]Vi Vahd 

egdYjXZY heZX^Vain X]Zb^XVah [dg Vjidbdi^kZ* ZcZg\n* VcY ^c[gVhigjXijgZ Wjh^cZhhZh 

^c V hZeVgViZ deZgVi^c\ hZ\bZci,  >Z[ZcYVci LdX`+NZcc =dbeVcn 'rLdX`NZccs( 

lVh V AZdg\^V XdgedgVi^dc l^i] ]ZVYfjVgiZgh ^c HdgXgdhh* AZdg\^V,  LdX`NZcc lVh 

V eVX`V\^c\ XdbeVcn i]Vi Vahd bVcj[VXijgZY XdciV^cZgWdVgY VcY eVeZgWdVgY, 

N]Z =dbeaV^ci cVbZh Vh YZ[ZcYVcih i]Z c^cZ bZbWZgh d[ i]Z GZVYQZhikVXd 

WdVgY d[ Y^gZXidgh Yjg^c\ i]Z eZg^dY aZVY^c\ je id VcY ^cXajY^c\ ^ih VeegdkVa d[ i]Z 

bZg\Zg7  G^X]VZa ?, =VbeWZaa* DVbZh A, EV^hZg* L^X]VgY <, EZahdc* MjhVc D, Egde[* 

Dd]c ;, Fj`Z* Dg,* AgVX^V =, GVgidgZ* DVbZh ?, HZkZah* N^bdi]n B, JdlZgh* VcY 

;aVc >, Q^ahdc,   Fj`Z lVh =]^Z[ ?mZXji^kZ I[[^XZg VcY =]V^gbVc d[ i]Z <dVgY,  

N]Z di]Zg Z^\]i bZbWZgh d[ i]Z WdVgY lZgZ djih^YZ Y^gZXidgh l]dhZ ̂ cYZeZcYZcXZ ̂ h 

cdi X]VaaZc\ZY,   

JaV^ci^[[h =Q; FdXVa ..5- ;Yb^c^higVi^kZ @jcY VcY =Q; FdXVa ..5- 

GZbWZgh ;ccj^in @jcY VaaZ\Z i]Zn ]ZaY h]VgZh d[ GZVYQZhikVXd Vi Vaa gZaZkVci 

i^bZh, 

)% 3C?B=CPQS?AL )CEGKP QL *LKPGBCO ? 9O?KP?AQGLK TGQF 7LAH9CKK 

Cc GVgX] /-.1* PZgi^XVa LZhZVgX] JVgicZgh ejWa^h]ZY Vc VcVanhi cdiZ 

egdedh^c\ V bZg\Zg WZilZZc LdX`NZcc VcY GZVYQZhikVXd,  N]Z cdiZ hiViZY i]Vi 

LdX`NZcc* l]^X] [VXZY V W^aa^dc+YdaaVg eZch^dc YZ[^X^i* XdjaY WZcZ[^i [gdb 

GZVYQZhikVXduh eZch^dc hjgeajh* l]^X] ZmXZZYZY #. W^aa^dc,  N]Vi hVbZ bdci]* 
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MiVgWdVgY PVajZ FJ* V lZaa+`cdlc VXi^k^hi ^ckZhibZci [^gb* WZ\Vc ejgX]Vh^c\ 

GZVYQZhikVXd hidX`,  

Cc ;eg^a /-.1* GZVYQZhikVXduh =]V^gbVc VcY =?I* Dd]c Fj`Z* Dg,* Zc\V\ZY 

^c egZa^b^cVgn Y^hXjhh^dch l^i] LdX`NZccuh =?I* MiZe]Zc Pddg]ZZh* gZ\VgY^c\ V 

ediZci^Va bZg\Zg,  Ic ;eg^a /5* Fj`Z egZhZciZY i]Z ^YZV d[ V bZg\Zg id i]Z gZhi d[ 

GZVYQZhikVXduh WdVgY* l]^X] Vh`ZY V cjbWZg d[ fjZhi^dch* ^cXajY^c\7 

" l]d lZgZ i]Z VaiZgcVi^kZ XVcY^YViZh id LdX`NZcc9 

" l]n ldjaY GZVYQZhikVXd Wg^c\ LdX`NZccuh kVajVi^dc je Vh 
deedhZY id LdX`NZcc YgV\\^c\ GZVYQZhikVXduh kVajVi^dc Ydlc9 

" l]Vi LdX`NZcc VhhZih Y^Y GZVYQZhikVXd lVci VcY l]^X] ldjaY 
GZVYQZhikVXd lVci id Y^hedhZ d[9 

" l]n lVh GZVYQZhikVXd jcVWaZ id XgZViZ i]Z hVbZ VYYZY kVajZ [gdb 
Y^kZhi^c\ ^ih MeZX^Vain =]Zb^XVah MZ\bZci VcY ^ih gZbV^c^c\ aVcY 
YZkZadebZci ^ciZgZhih Wn VXi^c\ VadcZ90

N]Z cZmi YVn* Fj`Z idaY V [Zaadl Y^gZXidg i]Vi rTiU]Z fjZhi^dch lZgZ g^\]i dc iVg\Zi* 

VcY lZ ]VkZ dg l^aa ]VkZ Vaa VchlZgh h]dgian,s1

*% 8Q?O@L?OB (ANRGOCP ? &%'" 8Q?HC ?KB 8CKBP ? 2CQQCO QL QFC )L?OB  

Ic DjcZ /* /-.1* i]Z GZVYQZhikVXd WdVgY gZXZ^kZY V aZiiZg [gdb MiVgWdVgY 

hiVi^c\ i]Vi ^i ]VY VXfj^gZY Veegdm^bViZan 2,3$ d[ GZVYQZhikVXduh djihiVcY^c\ 

Xdbbdc hidX`* bV`^c\ ^i dcZ d[ i]Z =dbeVcnuh aVg\Zhi hidX`]daYZgh,  MiVgWdVgY 

0 =dbea, p 02, 

1 =aVg` ;[[, ?m, 3 GQP026,   
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VhhZgiZY ^c i]Z aZiiZg i]Vi i]Z =dbeVcn lVh cdi deZgVi^c\ Vi ^ih [jaa ediZci^Va VcY 

YZbVcYZY Vc dkZg]Vja d[ i]Z =dbeVcn i]gdj\] Xdhi Xjii^c\ VcY i]Z hVaZ d[ ^ih 

heZX^Vain X]Zb^XVah Wjh^cZhh,  MiVgWdVgY Vahd hj\\ZhiZY V hidX` gZejgX]VhZ dg Vc 

djig^\]i hVaZ dg bZg\Zg d[ i]Z =dbeVcn,  N]Z aZiiZg lVh ejWa^Xan [^aZY dc i]Z YVn ^i 

lVh hZci* ejii^c\ i]Z bVg`Zi dc cdi^XZ d[ MiVgWdVgYuh V\ZcYV,2

 FViZg dc DjcZ /* V[iZg gZXZ^k^c\ MiVgWdVgYuh aZiiZg* i]Z GZVYQZhikVXd WdVgY 

XdckZcZY V iZaZe]dc^X bZZi^c\ l^i] bVcV\ZbZci,  >jg^c\ i]Z bZZi^c\* hZc^dg 

bVcV\ZbZci gZk^ZlZY VcY Y^hXjhhZY l^i] i]Z WdVgY gZaVi^kZ kVajVi^dc* ediZci^Va YZVa 

iZgbh* cZ\di^Vi^c\ higViZ\n* VcY i]Z XjaijgZ VcY \dkZgcVcXZ d[ V XdbW^cZY Zci^in,3

;i i]Z ZcY d[ i]Z bZZi^c\* i]Z WdVgY Y^gZXiZY Fj`Z id ZmeadgZ V ediZci^Va bZg\Zg l^i] 

LdX`NZcc VcY id Zc\V\Z ^c cZ\di^Vi^dch l^i] Pddg]ZZh,4

+% 3COECO 4CELQG?QGLKP 6OLACCB 5SCO QFC 4CUQ 8GU 3LKQFP @RQ ?OC 

9COJGK?QCB 9TGAC @V 3C?B=CPQS?AL 

 Cc i]Z ild bdci]h [daadl^c\ i]Z DjcZ / bZZi^c\* Fj`Z VcY Pddg]ZZh bZi ^c 

eZghdc Vi aZVhi [^kZ i^bZh id Y^hXjhh i]Z iZgbh d[ V ediZci^Va igVchVXi^dc,5  Ic ;j\jhi 

/-* bZbWZgh d[ hZc^dg bVcV\ZbZci [dg GZVYQZhikVXd VcY LdX`NZcc bZi [VXZ+id+

[VXZ id XdcYjXi bZg\Zg Y^hXjhh^dch Vadc\ l^i] i]Z XdbeVc^Zhu gZheZXi^kZ [^cVcX^Va 

2 =aVg` ;[[, ?m, .-,   

3 =dbea, pp 06+1-8 =aVg` ;[[, ?m, ./,    

4 =dbea, p 06, 

5 =dbea, p 1.,  
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VYk^hdgh,6  <Vc` d[ ;bZg^XV GZgg^aa FncX] VcY AdaYbVc* MVX]h % =d, eVgi^X^eViZY 

Vh GZVYQZhikVXduh [^cVcX^Va VYk^hdgh,  GZVYQZhikVXd iZgb^cViZY i]Z cZ\di^Vi^dch 

VcY i]Z bZZi^c\ ZcYZY l^i]dji Vc V\gZZbZci WZXVjhZ GZVYQZhikVXd gZ[jhZY id 

VXXZei Vc ZmX]Vc\Z gVi^d WZadl i]Z i]Zc+bVg`Zi eg^XZ d[ ^ih hidX`, 

 Ic MZeiZbWZg /6* /-.1* Pddg]ZZh XVaaZY Fj`Z id gZ+Zc\V\Z ^c bZg\Zg 

cZ\di^Vi^dch,  A^kZc i]Z \Ve i]Vi Zm^hiZY WZilZZc i]Z eVgi^Zh ^c ;j\jhi* 

GZVYQZhikVXd ldjaY V\gZZ id Zc\V\Z ̂ c bZg\Zg Y^hXjhh^dch dcan ̂ [ GZVYQZhikVXd 

lZgZ kVajZY Vi aZVhi Vi ^ih bVg`Zi eg^XZ,.-  <ZXVjhZ LdX`NZccuh dkZgijgZ lVh 

hj[[^X^Zcian XdchigjXi^kZ id bZZi i]^h b^c^bjb XdcY^i^dc* i]Z eVgi^Zh gZ+Zc\V\ZY ^c 

bZg\Zg Y^hXjhh^dch, 

HZ\di^Vi^dch l^i] LdX`NZcc Xdci^cjZY i]gdj\]dji IXidWZg /-.1* Wji hiVaaZY 

V\V^c ̂ c HdkZbWZg,  Ic HdkZbWZg .3* Fj`Z ̂ c[dgbZY i]Z GZVYQZhikVXd WdVgY i]Vi 

LdX`NZcc lVh jcl^aa^c\ id egdXZZY dc iZgbh VXXZeiVWaZ id GZVYQZhikVXd,  N]^h 

lVh i]Z hZXdcY i^bZ dkZg i]Z eVhi hZkZgVa bdci]h i]Vi GZVYQZhikVXd iZgb^cViZY 

bZg\Zg cZ\di^Vi^dch l^i] LdX`NZcc, 

6 =dbea, p 13, 

.- =dbea, p 14, 
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,% 3C?B=CPQS?AL +CAGBCP QL 8MGK$5DD GQP 8MCAG?IQV *FCJGA?IP 

)RPGKCPP ?P 8Q?O@L?OB 8GEK?IP ? 6LQCKQG?I 6OLUV -GEFQ 

Ic IXidWZg /* /-.1* ̂ c i]Z b^Yhi d[ ̂ ih dc+V\V^c* d[[+V\V^c bZg\Zg Y^hXjhh^dch 

l^i] LdX`NZcc* i]Z GZVYQZhikVXd WdVgY Xdch^YZgZY V ediZci^Va he^c+d[[ d[ ^ih 

heZX^Vain X]Zb^XVah Wjh^cZhh,   

Ic HdkZbWZg .-* /-.1* h]dgian WZ[dgZ GZVYQZhikVXd Wgd`Z d[[ cZ\di^Vi^dch 

l^i] LdX`NZcc [dg V hZXdcY i^bZ* ^ih WdVgY bZi l^i] MiVgWdVgY* l]^X] bVYZ V 

egZhZciVi^dc VWdji Zc]VcX^c\ i]Z =dbeVcnuh kVajZ,  IcZ d[ MiVgWdVgYuh hj\\Zhi^dch 

lVh id he^c+d[[ i]Z =dbeVcnuh heZX^Vain X]Zb^XVah Wjh^cZhh,  >jg^c\ i]Z hVbZ 

bZZi^c\* i]Z WdVgY VcY ^ih djih^YZ aZ\Va VcY [^cVcX^Va VYk^hdgh Y^hXjhhZY i]Z 

edhh^W^a^in d[ V he^c+d[[* VaaZ\ZYan Vh eVgi d[ V gZhedchZ id i]Z i]gZVi i]Vi MiVgWdVgY 

ldjaY gjc V egdmn XdciZhi V\V^chi i]Z GZVYQZhikVXd WdVgY*.. VcY gZk^ZlZY V\V^c 

i]Z gVi^dcVaZ [dg V XdbW^cVi^dc l^i] LdX`NZcc VcY i]Z kVajZ id hidX`]daYZgh ̂ i XdjaY 

XgZViZ,./

Cc >ZXZbWZg /-.1* MiVgWdVgY ̂ cXgZVhZY ̂ ih dlcZgh]^e hiV`Z ̂ c GZVYQZhikVXd 

id 3,.$,  ;ahd ^c >ZXZbWZg* h^\cVa^c\ V ediZci^Va egdmn [^\]i* MiVgWdVgY VccdjcXZY 

^i ]VY ZciZgZY ^cid VYk^hdgn V\gZZbZcih l^i] i]Z egZk^djh =]^Z[ IeZgVi^c\ I[[^XZg 

.. =dbea, p 15, 

./ =aVg` ;[[, ?m, .. Vi GQP/15+16, 
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d[ Mbjg[^i+MidcZ =dciV^cZg =dge, WZ[dgZ ^i lVh VXfj^gZY Wn LdX`NZcc ^c /-./* VcY 

i]Z =]V^gbVc d[ MdjcYk^Zl JVeZg =dbeVcn, 

Ic DVcjVgn 5* /-.2* GZVYQZhikVXd ^hhjZY V egZhh gZaZVhZ VccdjcX^c\ i]Vi 

i]Z WdVgY ]VY VeegdkZY V eaVc id he^c d[[ i]Z heZX^Vain X]Zb^XVah Y^k^h^dc ^cid V 

hZeVgViZ* ejWa^Xan+igVYZY XdbeVcn,  N]Z =dbeVcn Vahd VccdjcXZY i]Vi ̂ i lVh hZaa^c\ 

d[[ ̂ ih ?jgdeZ+WVhZY idWVXXd [daY^c\ XVgidc Wjh^cZhh [dg Vc jcY^hXadhZY Vbdjci,  Ic 

i]Z YVn d[ i]Z DVcjVgn 5 egZhh gZaZVhZ* i]Z =dbeVcnuh hidX` eg^XZ gdhZ Veegdm^bViZan 

2,5$ ]^\]Zg dc i]Z cZlh id XadhZ Vi #12,26 eZg h]VgZ* Wji [Zaa i]Z cZmi YVn id XadhZ 

Vi #11,2-, 

-% 7LAH9CKK 8CCHP QL 7CPRJC 3COECO +GPARPPGLKP# ?KB QFC 6?OQGCP 

7C?AF ?K (EOCCJCKQ GK 6OGKAGMIC LK ?K ,UAF?KEC 7?QGL 

Ic DVcjVgn 6* /-.2* Fj`Z VcY Pddg]ZZh bZi [dg i]Z [^ghi i^bZ h^cXZ 

Y^hXjhh^dch [Zaa VeVgi ^c HdkZbWZg id gZhjbZ Y^hXjhh^dch VWdji V ediZci^Va bZg\Zg,  

>jg^c\ i]Z bZZi^c\* Pddg]ZZh egdedhZY Vc rVi bVg`Zis hidX`+[dg+hidX` bZg\Zg WVhZY 

dc i]Z gVi^d d[ i]Z bVg`Zi kVajZ d[ GZVYQZhikVXd hidX` id LdX`NZcc hidX` Vi i]Z 

i^bZ* bZVc^c\ i]Vi ZVX] h]VgZ d[ GZVYQZhikVXd hidX` ldjaY WZ XdckZgiZY ̂ cid -,4. 

h]VgZh d[ i]Z XdbW^cZY Zci^in,.0  Pddg]ZZh Vahd egdedhZY i]Vi i]Z XdbW^cZY Zci^in 

.0 >jg^c\ Wg^Z[^c\ VcY ^c^i^Vaan Vi dgVa Vg\jbZci* eaV^ci^[[h ^cZmea^XVWan Y^hejiZY i]Vi V 
igVchVXi^dc ̂ ckdak^c\ V -,4. ZmX]Vc\Z gVi^d lVh ZkZg Y^hXjhhZY VcY XdciZcYZY i]Vi i]Z rdcZ 
VcY dcans egdedhVa LdX`NZcc bVYZ ^ckdakZY V -,45 ZmX]Vc\Z d[[Zg,  N]Z YZedh^i^dch 
eaV^ci^[[h idd` eaV^can h]dl di]Zgl^hZ,  See LV`dlh`^ >Ze, Vi .4/ '>`i, "2.( 'iZhi^[n^c\ 
i]Vi LdX`NZcc rXVbZ ^c Vi ,4. Vi bVg`Zis(8 =aVg` Mjee, ;[[, ?m, 01 'Fj`Z >Ze,( Vi .1.+0 
'>`i, " 22( 'iZhi^[n^c\ i]Vi Pddg]ZZh egdedhZY Vc ZmX]Vc\Z gVi^d d[ r,4. id .s WVhZY dc i]Z 
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ldjaY ]VkZ V ilZakZ+eZghdc WdVgY* l^i] LdX`NZcc Veed^ci^c\ hZkZc Y^gZXidgh VcY 

GZVYQZhikVXd Veed^ci^c\ [^kZ Y^gZXidgh8  i]Vi Pddg]ZZh ldjaY gZbV^c Vh =?I8 VcY 

i]Vi Fj`Z ldjaY WZXdbZ =]V^gbVc d[ i]Z XdbW^cZY XdbeVcn,.1

Ic DVcjVgn .0* Fj`Z hZci Vc ZbV^a id G^X]VZa =VbeWZaa* GZVYQZhikVXduh 

aZVY Y^gZXidg* hiVi^c\7 rQZ ]VkZ Vahd ]VY djigZVX] [gdb TLdX`NZccU,  QZ VgZ 

ldg`^c\ l^i] djg VYk^hdgh id VhhZhh i]Z hZg^djhcZhh d[ i]Z^g ^ciZci,  C[ i]ZgZ ^h 

hjWhiVcXZ ldgi] Y^hXjhh^c\* C l^aa aZi ndj `cdl,s.2

N]Z cZmi YVn* dc DVcjVgn .1* V[iZg Fj`Z ^c[dgbZY Pddg]ZZh i]Vi Vc Vi+bVg`Zi 

igVchVXi^dc ldjaY cdi WZ VXXZeiVWaZ id GZVYQZhikVXd* Fj`Z VcY Pddg]ZZh V\gZZY 

id egdXZZY dc i]Z WVh^h d[ V -,45 ZmX]Vc\Z gVi^d,.3  Nld YVnh aViZg* dc DVcjVgn .3* 

Fj`Z VcY Pddg]ZZh [jgi]Zg V\gZZY id VbZcY i]Z eg^dg egdedhVa id ^cXgZVhZ i]Z h^oZ 

d[ i]Z WdVgY [dg i]Z XdbW^cZY XdbeVcn id [djgiZZc Y^gZXidgh* l^i] LdX`NZcc 

Veed^ci^c\ Z^\]i Y^gZXidgh VcY GZVYQZhikVXd Veed^ci^c\ h^m Y^gZXidgh, 

Ic DVcjVgn .6* i]Z GZVYQZhikVXd WdVgY bZi id Y^hXjhh i]Z egdedhZY bZg\Zg 

iZgbh l^i] i]Z^g [^cVcX^Va VcY aZ\Va VYk^hdgh,  Cc VYY^i^dc id <Vc` d[ ;bZg^XV GZgg^aa 

gVi^d d[ i]Z kVajZ d[ GZVYQZhikVXd hidX` id LdX`+NZcc hidX` ^c i]Z bVg`Zi Vi i]Z i^bZ(,  
Q]Zc Xdc[gdciZY l^i] i]^h Zk^YZcXZ Vi dgVa Vg\jbZci* eaV^ci^[[hu XdjchZa Vedad\Zi^XVaan 
XdcXZYZY i]Z ed^ci,  Ng, IgVa ;g\, Vi 61+2 '>`i, "30(,   

.1 =dbea, p 32,    

.2 =dbea, p 338 =aVg` ;[[, ?m, /4 GQP..5-,   

.3 =dbea, p 36, 



.-

FncX] VcY AdaYbVc MVX]h* AgZZc]^aa % =d,* FF= ]VY WZZc VYYZY Vh V i]^gY [^cVcX^Va 

VYk^hdg,  QVX]iZaa* F^eidc* LdhZc % EVio egdk^YZY djih^YZ aZ\Va XdjchZa,  

Ic DVcjVgn /0* ^c i]Z b^Yhi d[ ^ih YZa^WZgVi^dch dkZg i]Z egdedhZY bZg\Zg* i]Z 

WdVgY V\gZZY id ZmiZcY i]Z YZVYa^cZ [dg MiVgWdVgY id cdb^cViZ V Y^hh^YZci haViZ id 

@ZWgjVgn /4* /-.2,     

Ic DVcjVgn /2* i]Z GZVYQZhikVXd WdVgY bZi VcY jcVc^bdjhan VeegdkZY Vc 

;\gZZbZci VcY JaVc d[ GZg\Zg 'i]Z rGZg\Zg ;\gZZbZcis( jcYZg l]^X] 

GZVYQZhikVXd hidX`]daYZgh ldjaY gZXZ^kZ -,45 h]VgZh d[ hidX` ^c i]Z XdbW^cZY 

Zci^in [dg ZVX] GZVYQZhikVXd h]VgZ,  N]Z r^cY^XViZY eg^XZs YZg^kZY [gdb i]^h 

ZmX]Vc\Z gVi^d lVh #16,.0 eZg h]VgZ* gZegZhZci^c\ V 6,.$ egZb^jb dkZg i]Z 

=dbeVcnuh hidX` eg^XZ dc i]Z aVhi igVY^c\ YVn WZ[dgZ i]Z igVchVXi^dc lVh 

VccdjcXZY,.4  ;XXdgY^c\ id i]Z YZ[^c^i^kZ egdmn hiViZbZci 'i]Z rJgdmns(* 

GZVYQZhikVXduh hidX`]daYZgh ldjaY gZXZ^kZ Veegdm^bViZan 2-,.$ d[ i]Z h]VgZh d[ 

i]Z XdbW^cZY Zci^in VcY LdX`NZccuh hidX`]daYZgh ldjaY gZXZ^kZ i]Z WVaVcXZ,  <di] 

eVgi^Zh Zhi^bViZ i]Vi i]Z igVchVXi^dc ^bea^ZY V kVajZ [dg i]Z =dbeVcn d[ 

Veegdm^bViZan #6 W^aa^dc,.5  ;aa i]gZZ d[ GZVYQZhikVXduh [^cVcX^Va VYk^hdgh de^cZY 

i]Vi i]Z igVchVXi^dc lVh [V^g id i]Z =dbeVcnuh hidX`]daYZgh,.6

.4 =dbea, p 41,   

.5 See Ng, IgVa ;g\, Vi 4* 2/,   

.6 Jgdmn Vi 23,  



..

N]Z GZg\Zg ;\gZZbZci XdciV^cZY V cdc+hda^X^iVi^dc XaVjhZ* bViX]^c\ VcY 

^c[dgbVi^dc g^\]ih* V [^YjX^Vgn+dji ^c XVhZ d[ V hjeZg^dg d[[Zg* VcY V #/0- b^aa^dc 

iZgb^cVi^dc [ZZ/- ZfjVi^c\ id aZhh i]Vc 0$ d[ i]Z kVajZ Viig^WjiZY id i]Z =dbeVcn ^c 

i]Z igVchVXi^dc,  N]Z GZg\Zg ;\gZZbZci Vahd egdk^YZY i]Vi i]Z he^c+d[[ d[ i]Z 

heZX^Vain X]Zb^XVah Y^k^h^dc ldjaY dXXjg V[iZg i]Z bZg\Zg XadhZY,/.

Ic GVn /-* /-.2* i]Z Jgdmn lVh ^hhjZY ^c VYkVcXZ d[ V GZVYQZhikVXd 

hidX`]daYZg bZZi^c\ hX]ZYjaZY [dg DjcZ /1 id Xdch^YZg i]Z egdedhZY bZg\Zg,  Cc DjcZ 

/-.2* CMM Jgdmn ;Yk^hdgn MZgk^XZh VcY AaVhh FZl^h % =d,* FF= Wdi] ^hhjZY 

VYk^hdgn gZedgih gZXdbbZcY^c\ i]Vi hidX`]daYZgh kdiZ ^c [Vkdg d[ i]Z egdedhZY 

bZg\Zg,//  Ic DjcZ /1* /-.2* GZVYQZhikVXduh hidX`]daYZgh VeegdkZY i]Z bZg\Zg* 

l^i] 50$ d[ i]Z djihiVcY^c\ h]VgZh kdi^c\* d[ l]^X] 65$ lZgZ kdiZY ^c [Vkdg d[ i]Z 

igVchVXi^dc,/0  N]Z igVchVXi^dc XadhZY dc Djan .* /-.2,  

00% 675*,+;7(2 6589;7,

;[iZg i]Z igVchVXi^dc lVh VccdjcXZY* i]gZZ XaVhh VXi^dc aVlhj^ih lZgZ [^aZY* 

l]^X] lZgZ Xdchda^YViZY dc GVgX] 6* /-.2,  Ic DjcZ 0* /-.2* i]Z eVgi^Zh hi^ejaViZY 

id Zcign d[ Vc dgYZg egdk^Y^c\ [dg XZgiV^c Y^hXdkZgn ^c VYkVcXZ d[ V egZa^b^cVgn 

^c_jcXi^dc ]ZVg^c\* l]^X] lVh hX]ZYjaZY [dg DjcZ .3,  Q^i]^c V bViiZg d[ YVnh* 

/- =dbea, pp 45+5., 

/. =dbea, p 42, 

// =aVg` Mjee, ;[[, ?m, 0/ Vi /8 =aVg` Mjee, ;[[, ?m, 00 Vi 3,   

/0 =aVg` ;[[, ?m, /-, 
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eaV^ci^[[h VWVcYdcZY i]Z^g egZa^b^cVgn ^c_jcXi^dc bdi^dc VcY V\gZZY id rlV^kZ Vcn 

Y^hXadhjgZ XaV^bh WVhZY dc Vcn ^c[dgbVi^dc VkV^aVWaZ id i]Zbs Vh d[ i]Vi YViZ ^c 

ZmX]Vc\Z [dg XZgiV^c VYY^i^dcVa Y^hXdkZgn [gdb YZ[ZcYVcih* ^c eVgi^XjaVg i]Z^g 

V\gZZbZci id bV`Z i]gZZ l^icZhhZh VkV^aVWaZ [dg YZedh^i^dch V[iZg i]Z Xadh^c\,/1

Cc i]Z [^ghi ]Va[ d[ /-.3* eaV^ci^[[h YZedhZY GZVYQZhikVXduh =?I VcY =@I 

Vi i]Z i^bZ d[ i]Z bZg\Zg 'Dd]c Fj`Z VcY GVg` LV_`dl`h^( VcY V gZegZhZciVi^kZ d[ 

dcZ d[ ^ih [^cVcX^Va VYk^hdgh '=da^c =dkZn d[ AdaYbVc MVX]h(,  Ic Djan /.* /-.3* 

eaV^ci^[[h [^aZY i]Z deZgVi^kZ =dbeaV^ci* l]^X] XdciV^ch ild XaV^bh,  =djci C VhhZgih 

V XaV^b [dg WgZVX] d[ [^YjX^Vgn Yjin V\V^chi i]Z c^cZ bZbWZgh d[ i]Z GZVYQZhikVXd 

WdVgY l]d VeegdkZY i]Z bZg\Zg,  =djci CC VhhZgih V XaV^b [dg V^Y^c\ VcY VWZii^c\ 

V\V^chi LdX`NZcc,    

Ic MZeiZbWZg 3* /-.3* YZ[ZcYVcih bdkZY id Y^hb^hh i]Z =dbeaV^ci jcYZg 

=djgi d[ =]VcXZgn LjaZ ./'W('3( [dg [V^ajgZ id hiViZ V XaV^b jedc l]^X] gZa^Z[ XVc 

WZ \gVciZY,  

000% (4(2>808 

N]Z hiVcYVgYh \dkZgc^c\ V bdi^dc id Y^hb^hh [dg [V^ajgZ id hiViZ V XaV^b [dg 

gZa^Z[ VgZ lZaa hZiiaZY7 

'^( Vaa lZaa+eaZVYZY [VXijVa VaaZ\Vi^dch VgZ VXXZeiZY Vh igjZ8 '^^( ZkZc 
kV\jZ VaaZ\Vi^dch VgZ rlZaa+eaZVYZYs ^[ i]Zn \^kZ i]Z deedh^c\ eVgin 
cdi^XZ d[ i]Z XaV^b8 '^^^( i]Z =djgi bjhi YgVl Vaa gZVhdcVWaZ ^c[ZgZcXZh 
^c [Vkdg d[ i]Z cdc+bdk^c\ eVgin8 VcY '^k( Y^hb^hhVa ^h ^cVeegdeg^ViZ 

/1 See =aVg` ;[[, ?m, /. p 3, 
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jcaZhh i]Z reaV^ci^[[ ldjaY cdi WZ Zci^iaZY id gZXdkZg jcYZg Vcn 
gZVhdcVWan XdcXZ^kVWaZ hZi d[ X^gXjbhiVcXZh hjhXZei^WaZ d[ egdd[,s/2

;ai]dj\] i]^h hiVcYVgY ^h b^c^bVa* i]Z =djgi rl^aa cdi XgZY^i XdcXajhdgn VaaZ\Vi^dch 

dg YgVl jcgZVhdcVWaZ ̂ c[ZgZcXZh ̂ c [Vkdg d[ i]Z JaV^ci^[[h*s/3 cdg l^aa ̂ i rVXXZei ZkZgn 

higV^cZY ^ciZgegZiVi^dc d[ i]Z VaaZ\Vi^dch egdedhZY Wn i]Z eaV^ci^[[,s/4

(% 9FC 6?OQGCPW *LKQCKQGLKP 

A^kZc i]Vi i]Z bZg\Zg lVh V higViZ\^X XdbW^cVi^dc d[ ild ejWa^Xan+igVYZY* 

l^YZan+]ZaY XdbeVc^Zh l^i]dji Vcn XdcigdaaZgh* VcY i]Vi i]Z Xdch^YZgVi^dc 

GZVYQZhikVXd hidX`]daYZgh gZXZ^kZY Xdch^hiZY Zci^gZan d[ hidX` d[ i]Z XdbW^cZY 

Zci^in* i]Z bZg\Zg ^h cdi hjW_ZXi id Zci^gZ [V^gcZhh gZk^Zl ab initio/5 dg Zc]VcXZY 

hXgji^cn jcYZg Revlon,/6  JaV^ci^[[h Yd cdi XdciZcY di]Zgl^hZ,  ;h V gZhjai* i]Z 

/2 Savor, Inc. v. FMR Corp.* 5./ ;,/Y 561* 563+64 '>Za, /--/( '^ciZgcVa X^iVi^dch db^iiZY(, 

/3 In re BJ’s Wholesale Club, Inc. S’holders Litig.* /-.0 QF 063/-/* Vi )2 '>Za, =], /-.0(, 

/4 In re Gen. Motors (Hughes) S’holder Litig.* 564 ;,/Y .3/* .35 '>Za, /--3( '^ciZgcVa 
fjdiVi^dch db^iiZY(, 

/5 See Orman v. Cullman* 461 ;,/Y 2* /- c,03 '>Za, =], /--/( 'rOhjVaan* i]Z Zci^gZ [V^gcZhh 
hiVcYVgY dcan Veea^Zh Vi i]Z djihZi 'tab initiou( ^c XZgiV^c heZX^Va X^gXjbhiVcXZh* k^o* V 
hfjZZoZ dji bZg\Zg dg V bZg\Zg WZilZZc ild XdbeVc^Zh jcYZg i]Z Xdcigda d[ V Xdcigdaa^c\ 
h]VgZ]daYZg,s(, 

/6 See, e.g.* In re Santa Fe Pac. Corp. S’holder Litig.* 336 ;,/Y 26* 4. '>Za, .662( '^ciZgcVa 
fjdiVi^dch db^iiZY( 'cdi^c\ i]Vi V XdgedgVi^dc YdZh cdi jcYZg\d V X]Vc\Z d[ Xdcigda l]ZgZ 
Xdcigda d[ i]Z edhibZg\Zg Zci^in gZbV^ch ^c rV aVg\Z* [aj^Y* X]Vc\ZVWaZ VcY X]Vc\^c\ 
bVg`Zis(8 Arnold v. Soc'y for Sav. Bancorp, Inc.* 32- ;,/Y ./4-* ./6- '>Za, .661( 'hVbZ(8 
Paramount Commc'ns, Inc. v. Time Inc.* 24. ;,/Y ..1-* ..2- '>Za, .656( 'hVbZ(,  
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GZVYQZhikVXd WdVgYuh YZX^h^dc id VeegdkZ i]Z bZg\Zg egZhjbei^kZan ^h \dkZgcZY 

Wn i]Z Wjh^cZhh _jY\bZci gjaZ,0-

@jgi]ZgbdgZ* \^kZc i]Vi GZVYQZhikVXduh XZgi^[^XViZ d[ ̂ cXdgedgVi^dc XdciV^ch 

V MZXi^dc .-/'W('4( egdk^h^dc ZmXjaeVi^c\ ̂ ih Y^gZXidgh [gdb eZghdcVa a^VW^a^in [dg Vcn 

WgZVX] d[ i]Z [^YjX^Vgn Yjin d[ XVgZ*0. eaV^ci^[[hu XaV^b [dg edhi+Xadh^c\ YVbV\Zh 

V\V^chi i]Z Y^gZXidgh [dg WgZVX] d[ [^YjX^Vgn Yjin XVc hjgk^kZ dcan ^[ i]Z =dbeaV^ci 

VaaZ\Zh [VXih [gdb l]^X] ^i gZVhdcVWan XVc WZ ^c[ZggZY ri]Vi '.( V bV_dg^in d[ i]Z 

<dVgY lVh cdi Wdi] Y^h^ciZgZhiZY VcY ^cYZeZcYZci dg '/( i]Vi i]Z T<dVgYU Y^Y cdi VXi 

^c \ddY [V^i],s0/

;ai]dj\] eaV^ci^[[h XdciZcY i]Vi MiVgWdVgYuh egZhZcXZ lVh i]Z r^beZijhs [dg 

i]Z WdVgYuh YZX^h^dc id Zc\V\Z ̂ c cZ\di^Vi^dch l^i] LdX`NZcc i]Vi aZY id i]Z bZg\Zg* 

i]Zn rYd cdi Vg\jZ i]Vi MiVgWdVgY XgZViZY V Y^hVWa^c\ Xdc[a^Xi TdgU i]Vi i]Z addb^c\ 

egdmn [^\]i l^i] MiVgWdVgY egZkZciZY i]Z <dVgY [gdb Veegdeg^ViZan XdcYjXi^c\ i]Z^g 

Yji^Zh,s00   N]Z =dbeaV^ci* bdgZdkZg* ^h di]Zgl^hZ YZkd^Y d[ Vcn VaaZ\Vi^dch XVaa^c\ 

0- See Cede & Co. v. Technicolor, Inc.* 301 ;,/Y 012* 03- '>Za, .660( '^ciZgcVa fjdiVi^dch 
db^iiZY( 'Wjh^cZhh _jY\bZci gjaZ ^h V regZhjbei^dc i]Vi ̂ c bV`^c\ V Wjh^cZhh YZX^h^dc* i]Z 
Y^gZXidgh d[ V XdgedgVi^dc VXiZY dc Vc ̂ c[dgbZY WVh^h* ̂ c \ddY [V^i] VcY ̂ c i]Z ]dcZhi WZa^Z[ 
i]Vi i]Z VXi^dc iV`Zc lVh ^c i]Z WZhi ^ciZgZhi d[ i]Z XdbeVcns(, 

0. =aVg` ;[[, ?m, /3 ;gi PCCC,  

0/ BJ’s Wholesale Club* /-.0 QF 063/-/* Vi )3,  

00 Ja,hu <g, Vi 1- '>`i, "2-(,  JaV^ci^[[hu edh^i^dc ̂ h cdi hjgeg^h^c\,  r>ZaVlVgZ aVl gdji^cZan 
gZ_ZXih i]Z cdi^dc i]Vi V Y^gZXidguh ^ciZgZhi ^c bV^ciV^c^c\ ]^h d[[^XZ* Wn ^ihZa[* ^h V 
YZW^a^iVi^c\ [VXidg,s  Benihana of Tokyo, Inc. v. Benihana, Inc.* 56. ;,/Y .2-* .42 '>Za, 
=], /--2(8 see also In re TriQuint Semiconductor, Inc. Stockholders Litig.* /-.1 QF 
/4--631* Vi )0 '>Za, =], DjcZ .0* /-.1( 'gZ_ZXi^c\ Vh cdi XdadgVWaZ eaV^ci^[[hu VhhZgi^dc i]Vi 
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^cid fjZhi^dc i]Z Y^h^ciZgZhiZYcZhh dg ^cYZeZcYZcXZ d[ Vcn d[ i]Z Z^\]i cdc+

bVcV\ZbZci Y^gZXidgh dc GZVYQZhikVXduh c^cZ+bZbWZg WdVgY,  ?kZc Vh id Fj`Z* 

GZVYQZhikVXduh =?I* l]d Y^Y cdi dWiV^c V bVcV\ZbZci edh^i^dc ^c i]Z XdbW^cZY 

Zci^in* eaV^ci^[[h Yd cdi XdciZcY i]Vi ]Z hj[[ZgZY [gdb V Y^hVWa^c\ Xdc[a^Xi d[ ̂ ciZgZhi,  

N]Z eaV^ci^[[hu XVhZ i]jh gZhih Zci^gZan dc i]Z WdVgYuh VaaZ\ZY [V^ajgZ id Y^hX]Vg\Z ^ih 

Yji^Zh ^c \ddY [V^i], 

>Z[ZcYVcih bV`Z ZhhZci^Vaan ild Vg\jbZcih ^c gZhedchZqi]Vi i]Z VaaZ\Vi^dch 

d[ i]Z =dbeaV^ci Yd cdi eaZVY V k^VWaZ XaV^b [dg WVY [V^i] VcY* ZkZc ^[ i]Zn Y^Y* i]Vi 

i]Z WdVgYuh YZX^h^dc id VeegdkZ i]Z bZg\Zg lVh XaZVchZY jcYZg Corwin v. KKR Fin. 

Holdings, LLC01 VcY ^ih egd\Zcn Wn k^gijZ d[ i]Z hidX`]daYZghu dkZgl]Zab^c\ 

VeegdkVa d[ i]Z bZg\Zg,  <ZXVjhZ i]Z [^ghi ^hhjZ ^h Y^hedh^i^kZ [dg i]Z gZVhdch 

Y^hXjhhZY WZadl* C Yd cdi VYYgZhh i]Z hZXdcY ^hhjZ,  

*% *LRKQ 0 -?GIP QL 8Q?QC ? *I?GJ DLO )?B -?GQF 

N]^h =djgi ]Vh ]ZaY dc cjbZgdjh dXXVh^dch i]Vi rid hiViZ V WVY+[V^i] XaV^b* V 

eaV^ci^[[ bjhi h]dl Z^i]Zg T.U Vc ZmigZbZ hZi d[ [VXih id ZhiVWa^h] i]Vi Y^h^ciZgZhiZY 

Ng^+Kj^ciuh Y^gZXidgh XdjaY cdi Xdch^YZg i]Z bZg^ih d[ V bZg\Zg ̂ beVgi^Vaan l]ZgZ MiVgWdVgY 
]VY aVjcX]ZY V egdmn XdciZhi id gZeaVXZ h^m d[ i]Z Z^\]i bZbWZgh d[ i]Z WdVgY(8 In re Lukens 
Inc. Shareholders Litig.* 424 ;,/Y 4/-* 4/6 '>Za, =], .666( 'ri]ZgZ ^h cd ad\^XVa [dgXZ id 
i]Z hj\\Zhi^dc i]Vi di]Zgl^hZ ^cYZeZcYZci* Y^h^ciZgZhiZY Y^gZXidgh d[ V XdgedgVi^dc ldjaY 
VXi Y^hadnVaan dg ^c WVY [V^i] VcY V\gZZ id V hVaZ d[ i]Z^g XdbeVcn tdc i]Z X]ZVeus bZgZan 
rWZXVjhZ d[ i]Z edhh^W^a^in i]Vi ThdbZ d[ i]Z Y^gZXidghU b^\]i [VXZ deedh^i^dc [dg gZZaZXi^dc 
Vi i]Z cZmi VccjVa hidX`]daYZgh bZZi^c\,s(* aff'd sub nom. Walker v. Lukens, Inc.* 424 ;,/Y 
./45 '>Za, /---(,     

01 ./2 ;,0Y 0-1 '>Za, /-.2(, 
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Y^gZXidgh lZgZ ^ciZci^dcVaan Y^hgZ\VgY^c\ i]Z^g Yji^Zh dg T/U i]Vi i]Z YZX^h^dc jcYZg 

ViiVX` ^h hd [Vg WZndcY i]Z WdjcYh d[ gZVhdcVWaZ _jY\bZci i]Vi ^i hZZbh ZhhZci^Vaan 

^cZmea^XVWaZ dc Vcn \gdjcY di]Zg i]Vc WVY [V^i],s02  N]^h ^h V Y^[[^Xjai hiVcYVgY id 

bZZi,  ;h djg MjegZbZ =djgi ZmeaV^cZY ^c Lyondell Chem. Co. v. Ryan, r>^gZXidgh& 

YZX^h^dch bjhi WZ gZVhdcVWaZ* cdi eZg[ZXi,  Cc i]Z igVchVXi^dcVa XdciZmi* TVcU ZmigZbZ 

hZi d[ [VXih T^hU gZfj^gZY id hjhiV^c V Y^hadnVain XaV^b egZb^hZY dc i]Z cdi^dc i]Vi 

Y^h^ciZgZhiZY Y^gZXidgh lZgZ ^ciZci^dcVaan Y^hgZ\VgY^c\ i]Z^g Yji^Zh*s03 VcY ZkZc dcZ 

reaVjh^WaZ VcY aZ\^i^bViZ ZmeaVcVi^dc [dg i]Z WdVgYuh YZX^h^dcs ldjaY cZ\ViZ V 

gZVhdcVWaZ ^c[ZgZcXZ i]Vi i]Z YZX^h^dc lVh rhd [Vg WZndcY i]Z WdjcYh d[ gZVhdcVWaZ 

_jY\bZci i]Vi ̂ i hZZbh ZhhZci^Vaan ̂ cZmea^XVWaZ dc Vcn \gdjcY di]Zg i]Vc WVY [V^i],s04

BZgZ* eaV^ci^[[h [dXjh dc l]Vi i]Zn gZ[Zg id Vh GZVYQZhikVXduh r@djg Hdc+

=dgZ ;hhZih7s  ^ih heZX^Vain X]Zb^XVah Wjh^cZhh* ^ih eZch^dc hjgeajh* ^ih <gVo^a^Vc 

hjWh^Y^Vgn 'L^\ZhV(* VcY XZgiV^c gZVa ZhiViZ ^ckZhibZcih ^c Mdji] =Vgda^cV,  

;XXdgY^c\ id eaV^ci^[[h* i]Z Y^gZXidghql]d VeegdkZY i]Z bZg\Zg Vi Vc ^bea^ZY 

02 In re Chelsea Therapeutics International Ltd. Stockholders Litigation* /-.3 QF 
0-114/.* Vi )4 '>Za, =], GVn /-* /-.3( '^ciZgcVa fjdiVi^dch db^iiZY(8 Dent v. Ramtron 
Int'l Corp.* /-.1 QF /60..5-* Vi )3 '>Za, =], DjcZ 0-* /-.1( 'Y^hb^hh^c\ V eaV^ci^[[uh 
Revlon XaV^b [dg [V^ajgZ id eaZVY V cdc+ZmXjaeViZY WgZVX] d[ [^YjX^Vgn Yji^Zh(8 BJ’s 
Wholesale Club* /-.0 QF 063/-/* Vi )4 'hVbZ(8 In re Alloy, Inc.* /-.. QF 15304.3* Vi 
)4 '>Za, =], IXi, .0* /-..( 'hVbZ(, 

03 Lyondell Chem. Co. v. Ryan* 64- ;,/Y /02* /10 '>Za, /--6( 'VaiZgVi^dch ^c dg^\^cVa( 
'^ciZgcVa fjdiVi^dch db^iiZY(,

04 Alloy* /-.. QF 15304.3* Vi )./, 
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kVajVi^dc [dg GZVYQZhikVXd d[ Veegdm^bViZan #6 W^aa^dcq`cZl i]ZhZ VhhZih lZgZ 

jcYZgkVajZY Wn i]Z bVg`Zi VcY rYZeg^kZY GZVYQZhikVXduh h]VgZ]daYZgh d[ Vi aZVhi 

#0 W^aa^dc d[ VYY^i^dcVa kVajZs05 Wn r[an^c\ Wa^cYs VcY Yd^c\ rk^gijVaan cdi]^c\s id 

bZZi i]Z^g [^YjX^Vgn Yji^Zh,06

Cc bn de^c^dc* i]Z =dbeaV^ciuh VaaZ\Vi^dch [Vaa [Vg h]dgi d[ eaZVY^c\ i]Z 

rZmigZbZ hZi d[ [VXihs cZXZhhVgn id ZhiVWa^h] V gZVhdcVWan XdcXZ^kVWaZ WVY+[V^i] 

XaV^b dc i]Z i]Zdgn i]Vi i]Z XdcXZYZYan dkZgl]Zab^c\ bV_dg^in d[ Y^h^ciZgZhiZY VcY 

^cYZeZcYZci GZVYQZhikVXd Y^gZXidgh '5 d[ 6( ^ciZci^dcVaan Y^hgZ\VgYZY i]Z^g 

[^YjX^Vgn Yji^Zh l^i] gZheZXi id i]Z egdXZhh i]Vi aZY id i]Z bZg\Zg,   

JaV^ci^[[hu dlc eaZVY^c\ hj\\Zhih i]Vi* [Vg [gdb r[an^c\ Wa^cY*s i]Z WdVgY lVh 

VXi^kZan Zc\V\ZY ̂ c i]Z egdXZhh,  N]Z WdVgY [^ghi Xdch^YZgZY bZg\^c\ l^i] LdX`NZcc 

^c ;eg^a /-.1* VWdji c^cZ bdci]h WZ[dgZ i]Z igVchVXi^dc jai^bViZan lVh VeegdkZY,1-

;[iZg i]Z ;eg^a /5 WdVgY bZZi^c\ l]ZgZ Fj`Z [^ghi gV^hZY i]Z edhh^W^a^in d[ V 

XdbW^cVi^dc* i]Z Y^gZXidgh Vh`ZY V hZg^Zh d[ egdW^c\ fjZhi^dch gZ\VgY^c\ V ediZci^Va 

igVchVXi^dc l^i] LdX`NZccq]VgYan Zk^YZcXZ d[ Vc intentional disregard d[ dcZuh 

Yji^Zh,1.  Cc idiVa* i]Z WdVgY ]ZaY Vi aZVhi h^m bZZi^c\h id Xdch^YZg V ediZci^Va 

05 =dbea, p 0,  

06 Ja,hu <g, Vi /4* 1-,  

1- =dbea, p 01,  

1. =dbea, pp 01+02,  N]Z eVgi^Zh k^\dgdjhan Y^hejiZ l]Zi]Zg i]Z Y^gZXidgh gZXZ^kZY 
hVi^h[VXidgn VchlZgh id i]ZhZ fjZhi^dch,  JaV^ci^[[h VhhZgi ̂ c XdcXajhdgn [Vh]^dc i]Zn Y^Y cdi,  
LZ[Zgg^c\ id WdVgY egZhZciVi^dch VcY di]Zg YdXjbZcih* YZ[ZcYVcih VhhZgi i]Zn Y^Y,  A^kZc 



.5

igVchVXi^dc1/ VcY gZXZ^kZY cjbZgdjh kVajVi^dch d[ i]Z =dbeVcn,10  N]Z Y^gZXidgh 

lZgZ V^YZY Wn egdb^cZci aZ\Va XdjchZa 'QVX]iZaa F^eidc( VcY i]gZZ cVi^dcVaan 

gZXd\c^oZY [^cVcX^Va VYk^hdghq<Vc` d[ ;bZg^XV GZgg^aa FncX]* AdaYbVc MVX]h* 

VcY AgZZc]^aa,   

N]Z cZ\di^Vi^dc ]^hidgn WZilZZc i]Z eVgi^Zh Vahd cZ\ViZh i]Z cdi^dc i]Vi i]Z 

Y^gZXidgh hVcXi^dcZY V [aVlZY egdXZhh ^c YZa^WZgViZ Y^hgZ\VgY d[ i]Z^g [^YjX^Vgn 

dWa^\Vi^dch,  ;h VaaZ\ZY ^c i]Z =dbeaV^ci* ^i lVh GZVYQZhikVXd i]Vi il^XZ 

iZgb^cViZY cZ\di^Vi^dch l^i] LdX`NZcc* [^ghi ̂ c ;j\jhi /-.1 l]Zc rGZVYQZhikVXd 

gZ[jhZY Vc ZmX]Vc\Z gVi^d Vi Vcni]^c\ WZadl i]Z XjggZci bVg`Zi eg^XZ d[ ^ih hidX`*s11

VcY i]Zc V [Zl bdci]h aViZg ^c HdkZbWZg l]Zc rFj`Z ^c[dgbZY i]Z <dVgY i]Vi 

LdX`NZcc lVh jcl^aa^c\ id egdXZZY dc iZgbh VXXZeiVWaZ id GZVYQZhikVXd,s12

GZVYQZhikVXd Vahd Y^Y cdi VXXZei LdX`NZccuh rdcZ VcY dcan d[[Zg*s Vh eaV^ci^[[h 

i]Vi i]Z Y^gZXidgh edhZY i]ZhZ fjZhi^dch ^c i]Z [^ghi eaVXZ* l]^X] ^cY^XViZh V \Zcj^cZ Z[[dgi 
id [ja[^aa gVi]Zg i]Vc id ^\cdgZ i]Z^g [^YjX^Vgn dWa^\Vi^dch* V [V^ajgZ id dWiV^c hVi^h[VXidgn 
VchlZghqV XdcXajhdgn VaaZ\Vi^dc [dg l]^X] eaV^ci^[[h d[[Zg cd hjeedgiqldjaY hZZb* Vi 
bdhi* id ^bea^XViZ i]Z^g Yjin d[ XVgZ,  See Lyondell* 64- ;,/Y Vi /10 'ri]ZgZ ^h V kVhi 
Y^[[ZgZcXZ WZilZZc Vc ^cVYZfjViZ dg [aVlZY Z[[dgi id XVggn dji [^YjX^Vgn Yji^Zh VcY V 
XdchX^djh Y^hgZ\VgY [dg i]dhZ Yji^Zhs(,  ;h cdiZY egZk^djhan* i]Z Y^gZXidgh VgZ ZmXjaeViZY 
[gdb a^VW^a^in [dg Vcn WgZVX] d[ i]Z^g Yjin d[ XVgZ,   

1/ =dbea, pp 01* 06* 15* 2.* 20+22* 40* 41, 

10 See =aVg` ;[[, ?mh, ..* ./* /5+0.,  

11 =dbea, p 13,  

12 =dbea, p 2-,  
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^c^i^Vaan X]Vg\ZY,13  Nd i]Z XdcigVgn* Vh eaV^ci^[[h aViZg XdcXZYZY*14 GZVYQZhikVXd 

V\gZZY id i]Z bZg\Zg dcan V[iZg gZ_ZXi^c\ LdX`NZccuh egdedhVa [dg Vc rVi bVg`Zis 

igVchVXi^dc* l]Zc LdX`NZcc V\gZZY id ̂ cXgZVhZ i]Z ZmX]Vc\Z gVi^d [gdb -,4. id -,45* 

n^ZaY^c\ V 6,.$ egZb^jb [dg GZVYQZhikVXduh hidX`]daYZgh,  N]Z GZg\Zg 

;\gZZbZci* [jgi]ZgbdgZ* ^cXajYZY V [^YjX^Vgn+dji VcY V XdcXZYZYan gZVhdcVWaZ 

WgZV`+je [ZZ d[ aZhh i]Vc 0$ id V[[dgY hidX`]daYZgh i]Z deedgijc^in id gZXZ^kZ V 

hjeZg^dg egdedhVa,15

JaV^ci^[[h [jgi]Zg Xg^i^X^oZ i]Z iZgb d[ i]Z GZg\Zg ;\gZZbZci i]Vi egdk^YZY [dg 

i]Z heZX^Vain X]Zb^XVah Y^k^h^dc he^c+d[[ id dXXjg V[iZg i]Z bZg\Zg XadhZY,  ?kZc ^[ 

dcZ VhhjbZh* arguendo* i]Vi i]Z ^cY^k^YjVa YZ[ZcYVcih [V^aZY rid iV`Z Vcn heZX^[^X 

hiZeh Yjg^c\ i]Z hVaZ egdXZhh*s i]Vi ldjaY cdi WZ Zcdj\] id YZbdchigViZ rV XdchX^djh 

Y^hgZ\VgY d[ i]Z^g Yji^Zh*s ZkZc r^c i]Z LZkadc XdciZmi* l]^X] ̂ h cdi i]Z XVhZ ]ZgZ,s16

GdgZ id i]Z ed^ci* X]Vc\^c\ i]Z YZVa id i^bZ i]Z he^c+d[[ d[ i]Z heZX^Vain X]Zb^XVah 

Y^k^h^dc id dXXjg WZ[dgZ i]Z bZg\Zg ad\^XVaan ldjaY ]VkZ X]Vc\ZY i]Z gZaVi^kZ 

kVajVi^dch VcY i]ZgZ[dgZ i]Z ZmX]Vc\Z gVi^d dWiV^cZY ^c i]Z igVchVXi^dc,    

13 Ja,hu <g, Vi /4,  

14 See supra. c,.0,  

15 Ng, IgVa ;g\, Vi 21,

16 In re Paramount Gold & Silver Corp. Stockholders Litig.* /-.4 QF .04/326* Vi ).2 
'>Za, =], ;eg, .0* /-.4( '^ciZgcVa fjdiVi^dch db^iiZY(, 



/-

Cc hjb* i]Z [VXih eaZY ^c i]Z =dbeaV^ci Yd cdi hjeedgi V gZVhdcVWaZ ^c[ZgZcXZ 

i]Vi i]Z Z^\]i XdcXZYZYan ^cYZeZcYZci VcY Y^h^ciZgZhiZY Y^gZXidgh dc i]Z WdVgY* l]d 

bZi cjbZgdjh i^bZh l^i] i]Z V^Y d[ aZ\Va VcY [^cVcX^Va VYk^hdgh dkZg V c^cZ+bdci] 

heVc* ^ciZci^dcVaan Y^hgZ\VgYZY i]Z^g [^YjX^Vgn Yji^Zh ^c XdccZXi^dc l^i] i]Z^g 

dkZgh^\]i d[ l]Vi eaV^ci^[[h YZhXg^WZ Vh rcZVg V nZVg d[ dc+V\V^c d[[+V\V^c 

Y^hXjhh^dch,s2-  ;h i]^h =djgi gZXZcian ]ZaY7  r;h adc\ Vh V WdVgY ViiZbeih id bZZi 

^ih Yji^Zh* cd bViiZg ]dl ^cXdbeZiZcian* i]Z Y^gZXidgh Y^Y cdi XdchX^djhan Y^hgZ\VgY 

i]Z^g dWa^\Vi^dch,s2.

N]Z VaaZ\Vi^dch ^c i]Z =dbeaV^ci Vahd Yd cdi hjeedgi V gZVhdcVWaZ ^c[ZgZcXZ 

i]Vi i]Z jai^bViZ YZX^h^dc id VeegdkZ V higViZ\^X bZg\Zg i]Vi ^bea^ZYan kVajZY i]Z 

=dbeVcn Vi Veegdm^bViZan #6 W^aa^dc lVh ^ihZa[ Vc VXi d[ WVY [V^i],  r>ZaVlVgZ aVl 

gZfj^gZh i]Vi [dg Vc VaaZ\Vi^dc d[ eg^XZ ^cVYZfjVXn id hjeedgi V WVY [V^i] XaV^b* i]Z 

=djgi ldjaY cZZY id XdcXajYZ i]Vi i]Z eg^XZ lVh hd [Vg WZndcY i]Z WdjcYh d[ 

gZVhdcVWaZ _jY\bZci i]Vi ̂ i hZZbh ̂ cZmea^XVWaZ dc Vcn \gdjcY di]Zg i]Vc WVY [V^i],s2/

Ijg MjegZbZ =djgi ]Vh ZfjViZY h]dl^c\ i]Vi i]Z hjWhiVcXZ d[ V WdVgYuh YZX^h^dc ^h  

Vc VXi d[ WVY [V^i] id bZZi^c\ i]Z dcZgdjh WjgYZc d[ egdk^c\ V lVhiZ XaV^b7  rNd 

egZkV^a dc V lVhiZ XaV^b dg V WVY [V^i] XaV^b* i]Z eaV^ci^[[ bjhi dkZgXdbZ i]Z \ZcZgVa 

2- Jah,u <g, Vi /1,   

2. Chen v. Howard-Anderson* 54 ;,0Y 315* 350 '>Za, =], /-.1(,   

2/ In re Crimson Expl. Inc. Stockholder Litig.* /-.1 QF 21161.6* Vi )/0 '>Za, =], IXi, /1* 
/-.1(,



/.

egZhjbei^dc d[ \ddY [V^i] Wn h]dl^c\ i]Vi i]Z WdVgYuh YZX^h^dc lVh hd Z\gZ\^djh dg 

^ggVi^dcVa i]Vi ̂ i XdjaY cdi ]VkZ WZZc WVhZY dc V kVa^Y VhhZhhbZci d[ i]Z XdgedgVi^dcuh 

WZhi ^ciZgZhih,s20

r>ZaVlVgZ XdgedgViZ [^YjX^Vgn aVl YdZh cdi gZfj^gZ Y^gZXidgh id kVajZ dg 

egZhZgkZ e^ZXZbZVa VhhZih ̂ c V bZg\Zg hZii^c\,s21  Q]Vi ̂ h gZaZkVci ̂ h i]Z kVajZ d[ i]Z 

ZciZgeg^hZ Vh V l]daZ,  ?kZc jcYZg i]Z YZ[ZgZci^Va bdi^dc id Y^hb^hh hiVcYVgY* i]Z 

bZg\Zg Xdch^YZgVi^dc ]ZgZ ̂ h cdl]ZgZ cZVg hd rZ\gZ\^djh*s22 hd r^ggVi^dcVa*s23 dg rhd 

[Vg WZndcY i]Z WdjcYh d[ gZVhdcVWaZ _jY\bZcis Vh id WZ r^cZmea^XVWaZ dc Vcn \gdjcY 

di]Zg i]Vc WVY [V^i],s24

@^ghi* i]Z GZVYQZhikVXd WdVgY cZ\di^ViZY Vc ZmX]Vc\Z gVi^d gZegZhZci^c\ V 

6,.$ egZb^jb id ^ih hidX`]daYZgh ^c V higViZ\^X bZg\Zg WZilZZc ild l^YZan+]ZaY 

XdbeVc^Zh l]ZgZ GZVYQZhikVXd hidX`]daYZgh dWiV^cZY 2-,.$ d[ i]Z XdbW^cZY 

Zci^in ZkZc i]dj\]* VXXdgY^c\ id ^c[dgbVi^dc egdk^YZY id i]Z WdVgY* GZVYQZhikVXd 

Xdcig^WjiZY aZhh i]Vc 2-$ d[ i]Z XdbW^cZY XdbeVcnuh gZkZcjZ* cZi ^cXdbZ* VcY 

?<CN>;,25  N]Z igVchVXi^dc Vi ^hhjZ ]ZgZ Y^Y cdi ^ckdakZ V hVaZ d[ Xdcigda,  Ci lVh V 

20 White v. Panic* 450 ;,/Y 210* 221 c,03 '>Za, /--.(, 

21 Arkansas Teacher Ret. Sys. v. Caiafa* 663 ;,/Y 0/.* 0// '>Za, /-.-(, 

22 Panic* 450 ;,/Y Vi 221 c,03, 

23 Panic* 450 ;,/Y Vi 221 c,03, 

24 Ramtron* /-.1 QF /60..5-* Vi )3, 

25 Jgdmn Vi .-/+08 =aVg` Mjee, ;[[, ?m, /5 GQP4/+41,  C iV`Z _jY^X^Va cdi^XZ d[ i]ZhZ 
[^cVcX^Va bZig^Xh cdi [dg i]Z^g igji]* Wji id h]dl i]Vi i]^h ^c[dgbVi^dc lVh egdk^YZY id i]Z 
WdVgY* V [VXi l]^X] ^h cdi gZVhdcVWan hjW_ZXi id Y^hejiZ,  See Santa Fe* 336 ;,/Y Vi 4-



//

higViZ\^X bZg\Zg* dhiZch^Wan d[ ZfjVah,  ?kZc ^[ ^i lZgZ igjZ i]Vi i]Z egZb^jb lVh 

adl* rTiU]ZgZ ^h cd gjaZ i]Vi V adl egZb^jb gZegZhZcih V WVY YZVa* bjX] aZhh WVY 

[V^i],s26

MZXdcY* i]gZZ hZeVgViZ* cVi^dcVaan gZXd\c^oZY [^cVcX^Va VYk^hdgh* cdcZ d[ 

l]^X] VgZ VaaZ\ZY id WZ Xdc[a^XiZY* de^cZY i]Vi i]Z bZg\Zg lVh [V^g id 

GZVYQZhikVXduh hidX`]daYZgh,3-   ; rWdVgYuh gZXZ^ei d[ V [V^gcZhh de^c^dc ine^XVaan 

hjeedgih V [VXijVa ^c[ZgZcXZ i]Vi i]Z WdVgY VXiZY egdeZgan l]Zc YZX^Y^c\ id egdXZZY 

l^i] V igVchVXi^dc,s3.

'r>Zhe^iZ i]Z [VXi i]Vi V M?= [^a^c\ bVn Xdchi^ijiZ ]ZVghVn l^i] gZheZXi id i]Z igji] d[ i]Z 
bViiZgh VhhZgiZY i]ZgZ^c* Xdjgih bVn Xdchjai i]ZhZ YdXjbZcih id VhXZgiV^c [VXih Veegdeg^ViZ 
[dg _jY^X^Va cdi^XZ jcYZg >,L,?, /-.,s(,

26 Crimson* /-.1 QF 21161.6* Vi )/0 'gZ_ZXi^c\ WVY+[V^i] X]VaaZc\Z id hidX`+[dg+hidX` 
bZg\Zg l]ZgZ iVg\Zi hidX`]daYZgh l]d dWiV^cZY Veegdm^bViZan /-$ d[ i]Z XdbW^cZY Zci^in 
gZXZ^kZY V egZb^jb d[ dcan 4,4$ ^c i]Z igVchVXi^dc(8 see also, e.g., BJ’s Wholesale Club* 
/-.0 QF 063/-/ 'Y^hb^hh^c\ WVY+[V^i] XaV^bh ^c aZkZgV\ZY+Wjndji egdk^Y^c\ dcan V 3,3$ 
egZb^jb(,

3- Jgdmn Vi 23,  N]Z =dbeaV^ci VaaZ\Zh i]Vi AgZZc]^aauh VcVanh^h lVh r[aVlZYu WZXVjhZ ^i 
dkZghiViZY GZVYQZhikVXduh a^VW^a^i^Zh Wn rdkZg #. W^aa^dc ^c YZWi,s  =dbea, p 6.,  ?kZc ^[ 
i]^h ^h igjZ* ild di]Zg [^cVcX^Va VYk^hdgh gZcYZgZY [V^gcZhh de^c^dch i]Vi VgZ cdi VaaZ\ZY id 
WZ [aVlZY,    

3. Alloy* /-.. QF 15304.3* Vi ).-8 see also, e.g.* McMillan v. Intercargo Corp.* 435 ;,/Y 
16/* 2-2 c, 22 '>Za, =],/---( 'rN]Z WdVgYuh gZa^VcXZ jedc Vc ^ckZhibZci WVc`Zg 'l]dhZ 
^cYZeZcYZcXZ VcY fjVa^[^XVi^dch VgZ cdi X]VaaZc\ZY ^c i]Z XdbeaV^ci( ^h Vcdi]Zg [VXidg 
lZ^\]^c\ V\V^chi i]Z eaV^ci^[[h& VW^a^in id hiViZ Vc VXi^dcVWaZ XaV^b,s(8 In re Dairy Mart 
Convenience Stores, Inc.* .666 QF 02-140* Vi ).0 '>Za, =], GVn /1* .666( 'rT;Uc djih^YZ 
[^cVcX^Va VYk^hdg&h de^c^dc dc i]Z iZgbh d[ V igVchVXi^dc \ZcZgVaan \^kZh i]Z =djgi Xdb[dgi 
l^i] gZheZXi id i]Z gZVhdcVWaZcZhh d[ i]Z WdVgY&h VXi^dc,s(8 Goodwin v. Live Entm’t, Inc.* 
.666 QF 31/32* Vi )/0 '>Za, =], DVc, /2* .666( 'WdVgY YZX^h^dc id VXXZei W^YYZguh d[[Zg 
l^i]dji bVg`Zi X]ZX` gZVhdcVWaZ ^c eVgi WZXVjhZ d[ [V^gcZhh de^c^dc(8 Cinerama, Inc. v. 
Technicolor, Inc.* 330 ;,/Y ..01* ..10 '>Za, =], .661( '[V^gcZhh de^c^dc d[ djih^YZ 
[^cVcX^Va VYk^hdg Vbdc\ [VXidgh hjeedgi^c\ V [^cY^c\ i]Vi igVchVXi^dc lVh Zci^gZan [V^g(, 
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N]^gY* i]Z YZVa egdiZXi^dch ^c i]Z GZg\Zg ;\gZZbZci* l]^X] ^cXajYZY V 

[^YjX^Vgn+dji VcY V #/0- b^aa^dc WgZV`+je [ZZ* XdcXZYZYan lZgZ gZVhdcVWaZ,3/  N]Z 

#0 W^aa^dc ̂ c kVajZ i]Vi eaV^ci^[[h VhhZgi lVh aZ[i dc i]Z iVWaZ ̂ h Veegdm^bViZan thirteen 

times i]Z h^oZ d[ i]Z WgZV`+je [ZZ,  MiVgWdVgYuh ^c^i^Va aZiiZg id i]Z WdVgY hiViZY i]Vi 

rTbUVcn d[ GZVYQZhikVXduh O,M, XdbeZi^idgh ]VkZ aVg\Z jcYZg[jcYZY eZch^dc 

eaVchs VcY heZX^[^XVaan ^YZci^[^ZY V hZXdcY XdbeVcn di]Zg i]Vc LdX`NZcc Vh V 

ediZci^Va bZg\Zg eVgicZg l^i] reZch^dc a^VW^a^i^Zh i]Vi ZmXZZY #. W^aa^dc,s30  C[ i]Z 

ZmX]Vc\Z gVi^d gZVaan lVh hd ^ggVi^dcVa* rdcZ b^\]i i]^c` hdbZ di]Zg WjnZg ldjaY 

ZbZg\Z id XVeijgZ i]^h hjgeajh,s31  >Zhe^iZ i]Z [VXi i]Vi i]Z igVchVXi^dc Y^Y cdi XadhZ 

[dg bdgZ i]Vc [^kZ bdci]h V[iZg i]Z GZg\Zg ;\gZZbZci lVh h^\cZY* cdcZ Y^Y,   

@^cVaan* ild bV_dg ^cYZeZcYZci egdmn VYk^hdgn [^gbhqCMM VcY AaVhh 

FZl^hqgZXdbbZcYZY i]Vi hidX`]daYZgh kdiZ id VeegdkZ i]Z bZg\Zg,32  N]Z 

3/ Ng, IgVa ;g\, Vi 21, See e.g.* Ramtron* /-.1 QF /60..5-* Vi )5+6 'cd+hda^X^iVi^dc 
egdk^h^dch ]VkZ WZZc rgZeZViZYans VeegdkZY Wn i]Z Xdjgi* bViX]^c\ g^\]ih VgZ 
rjcgZbVg`VWaZ VcY XjhidbVgn egdXZYjgVa gZhigV^cih*s VcY V 1,2$ iZgb^cVi^dc [ZZ ̂ h r]^\]an 
jca^`Zans id ]VkZ WZZc rjcgZVhdcVWan ]^\]s(,

30 =aVg` ;[[, ?m, 6 GQP.-.2,   

31 Crimson* /-.1 QF 21161.6* Vi )/1,

32 See In re Zale Corp. Stockholders Litig.* /-.2 QF 2520360* Vi ).3 '>Za, =], IXi, .* 
/-.3( '^ciZgcVa X^iVi^dch db^iiZY( 'r@^ghi* id i]Z ZmiZci i]Vi NCAuh* A;G=Iuh* VcY AaVhh 
FZl^huh deedh^i^dch id i]Z GZg\Zg VgZ Zk^YZcXZ i]Vi i]Z GZg\Zg Jg^XZ lVh ^cVYZfjViZ* 
AdaYZc AViZ&h VcY CMMuh hjeedgi [dg i]Z GZg\Zg VgZ Zk^YZcXZ d[ i]Z GZg\Zg&h [V^gcZhh, 
;ai]dj\] C bjhi YgVl Vaa ̂ c[ZgZcXZh ̂ c [Vkdg d[ JaV^ci^[[h dc >Z[ZcYVcih& bdi^dc id Y^hb^hh* 
i]dhZ ^c[ZgZcXZh hi^aa bjhi WZ gZVhdcVWaZ, <ZXVjhZ V aVg\Z hidX`]daYZg VcY Vc ^cYZeZcYZci 
egdmn VYk^hdgn [^gb hjeedgiZY i]Z GZg\Zg Jg^XZ* C Yd cdi Xdch^YZg ^i gZVhdcVWan 
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=dbeVcnuh hidX`]daYZgh Y^Y hd dkZgl]Zab^c\anqid i]Z ijcZ d[ 65$ d[ i]Z kdiZh 

XVhi Vi V bZZi^c\ ]ZaY V[iZg eaV^ci^[[h dWiV^cZY egZa^b^cVgn Y^hXdkZgn VcY ZaZXiZY id 

lV^kZ i]Z^g Y^hXadhjgZ XaV^bh,  HdiVWan* i]Z =dbeaV^ci cdl]ZgZ hj\\Zhih i]Vi 

MiVgWdVgY ZmegZhhZY Vcn deedh^i^dc id i]Z bZg\Zg eg^XZ dg WZa^ZkZY i]Vi i]Z 

GZVYQZhikVXd Y^gZXidgh aZ[i Vcn VYY^i^dcVa kVajZ WZ]^cY,   

;i Wdiidb* eaV^ci^[[hu i]Zdgn i]Vi i]Z XdcXZYZYan Y^h^ciZgZhiZY VcY 

^cYZeZcYZci Y^gZXidgh dc GZVYQZhikVXduh WdVgY ^ciZci^dcVaan Y^hgZ\VgYZY i]Z^g 

[^YjX^Vgn dWa^\Vi^dch id aZVkZ #0 W^aa^dc d[ VYY^i^dcVa kVajZ dc i]Z cZ\di^Vi^c\ 

iVWaZqZfjVi^c\ id one-third d[ i]Z #6 W^aa^dc ^bea^ZY kVajZ d[ i]Z =dbeVcn ^c i]Z 

bZg\Zg* dg VWdji one-quarter d[ l]Vi eaV^ci^[[h VeeVgZcian WZa^ZkZ i]Z =dbeVcn 

h]djaY ]VkZ WZZc kVajZY Vi [dg ejgedhZh d[ i]Z bZg\Zg '#./ W^aa^dc(q^h h^bean cdi 

XgZY^WaZ,  <VhZY dc i]Z [VXih eaZY ^c i]Z =dbeaV^ci VcY i]Vi di]Zgl^hZ bVn WZ 

Xdch^YZgZY dc i]Z egZhZci bdi^dc* ̂ i ̂ h cdi gZVhdcVWan XdcXZ^kVWaZ i]Vi i]Z Y^gZXidghu 

YZX^h^dc id V\gZZ id V higViZ\^X bZg\Zg d[ ZfjVah n^ZaY^c\ V 6$ egZb^jb [dg 

GZVYQZhikVXduh hidX`]daYZgh ^h ZhhZci^Vaan ^cZmea^XVWaZ dc Vcn \gdjcY di]Zg i]Vc 

WVY [V^i], 

XdcXZ^kVWaZ i]Vi i]Z deedh^i^dc d[ i]Z [^gbh dc l]^X] JaV^ci^[[h gZan ldjaY bV`Z i]Vi eg^XZ 
tZhhZci^Vaan ^cZmea^XVWaZ dc Vcn \gdjcY di]Zg i]Vc WVY [V^i],us(,   
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+%  *LRKQ 00 -?GIP QL 8Q?QC ? *I?GJ DLO (GBGKE ?KB (@CQQGKE 

Nd VYZfjViZan eaZVY Vc V^Y^c\ VcY VWZii^c\ XaV^b* eaV^ci^[[h bjhi VaaZ\Z [VXih 

YZbdchigVi^c\ r'.( i]Z Zm^hiZcXZ d[ V [^YjX^Vgn gZaVi^dch]^e* '/( V WgZVX] d[ i]Z 

[^YjX^Vgnuh Yjin* , , , '0( `cdl^c\ eVgi^X^eVi^dc ^c i]Vi WgZVX] Wn i]Z YZ[ZcYVcih* VcY 

'1( YVbV\Zh egdm^bViZan XVjhZY Wn i]Z WgZVX],s33  <ZXVjhZ eaV^ci^[[h ]VkZ [V^aZY id 

hiViZ V XaV^b [dg WgZVX] d[ V [^YjX^Vgn Yjin* i]Z^g V^Y^c\ VcY VWZii^c\ XaV^b [V^ah [dg 

aVX` d[ V egZY^XViZ WgZVX],   

=djci CC [V^ah id hiViZ V XaV^b [dg V hZXdcY gZVhdc,  N]Z r`cdl^c\ 

eVgi^X^eVi^dcs ZaZbZci d[ Vc V^Y^c\ VcY VWZii^c\ XaV^b ^h V rhig^c\Zci hiVcYVgY i]Vi 

ijgcThU dc egdd[ d[ hX^ZciZg,s34  <ji i]Z =dbeaV^ci XdciV^ch cd cdc+XdcXajhdgn [VXih 

hj\\Zhi^c\ i]Vi LdX`NZcc `cZl i]Vi GZVYQZhikVXduh Y^gZXidgh* l]d dkZghVl V 

egdXZhh ^c l]^X] GZVYQZhikVXd iZgb^cViZY cZ\di^Vi^dch dc Vi aZVhi ild dXXVh^dch 

VcY dWiV^cZY V egZb^jb [dg ^ih hidX`]daYZgh V[iZg gZ_ZXi^c\ Vc rVi bVg`Zis egdedhVa* 

]VY [V^aZY id Y^hX]Vg\Z i]Z^g  [^YjX^Vgn Yji^Zh,35  Nd i]Z XdcigVgn* i]Z =dbeaV^ciuh 

33 Malpiede v. Townson* 45- ;,/Y .-42* .-63 '>Za, /--.(, 

34 Lee v. Pincus* /-.1 QF 3-33.-5* Vi ).0 '>Za, =], Hdk, .1* /-.1(, 

35 Cc V dcZ+eVgV\gVe] Vg\jbZci i]Vi [V^ah id X^iZ Vcn VaaZ\Vi^dc d[ i]Z =dbeaV^ci* eaV^ci^[[h 
a^hi hZkZgVa [VXih i]Vi LdX`NZcc VaaZ\ZYan r`cZl,s  Ja,hu <g, Vi 16+2-,  N]ZhZ VhhZgi^dch VgZ 
Vaa Z^i]Zg XdcXajhdgnqrLdX`NZcc XZgiV^can `cZl i]Vi Fj`Z [V^aZY id cZ\di^ViZsqdg ]VkZ 
cd WZVg^c\ dc l]Zi]Zg LdX`NZcc eVgi^X^eViZY ^c V WgZVX] d[ [^YjX^Vgn YjinqrLdX`NZcc 
`cZl i]Vi MiVgWdVgY lVh gVbe^c\ je ^ih egZhhjgZ dc i]Z <dVgY,s  Id.  Cc Vcn ZkZci* 
rTVUg\jbZcih ̂ c Wg^Z[h Yd cdi hZgkZ id VbZcY i]Z eaZVY^c\h,s  California Public Employees’ 
Ret. System v. Coulter* /--/ QF 0.555010* Vi )./ '>Za, =], >ZX, .5* /--/(,       
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VaaZ\Vi^dch eV^ci V e^XijgZ d[ \Zcj^cZ Vgbuh+aZc\i] WVg\V^c^c\ i]Vi ^h i]Z Vci^i]Zh^h 

d[ Vc V^Y^c\ VcY VWZii^c\ XaV^b, 36

0<% *54*2;8054 

@dg i]Z gZVhdch hiViZY VWdkZ* Wdi] XaV^bh ̂ c i]Z =dbeaV^ci [V^a id hiViZ V XaV^b 

[dg gZa^Z[,  ;XXdgY^c\an* YZ[ZcYVcihu bdi^dch id Y^hb^hh VgZ AL;HN?>,  

09 08 85 57+,7,+% 

36 Morgan v. Cash* /-.- QF /5-0413* Vi ). '>Za, =], Djan .3* /-.-( 'Mig^cZ* P,=,( 
'gZXd\c^o^c\ ri]Z adc\+hiVcY^c\ gjaZ i]Vi Vgbuh+aZc\i] WVg\V^c^c\ ^h eg^k^aZ\ZY VcY YdZh 
cdi* VWhZci VXijVa Xdaajh^dc VcY [VX^a^iVi^dc d[ [^YjX^Vgn lgdc\Yd^c\* Xdchi^ijiZ V^Y^c\ VcY 
VWZii^c\s(, 


