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GoPro, Inc. (“GoPro” or the 

“Company”),

.  

,

GoPro’s board of directors 

“Board”) eventually caused the Company’s 

—short of the Company’s updated revenue guidance of 

$1.25–$1.3 billion.  The Company’s stock price

. 

o’s 2016 



2

.  

. 

under the theory first articulated in this court’s decision in 

of non

.1

two 

Stockholder Derivative Complaint (the “Complaint”) 

.2 Defendants have filed a Motion to Dismiss (the “Motion”) 

by 3

1 , 70 A.2d 5 (Del. Ch. 1949). 

2 Verified S’holder Deriv. Compl. (“Compl.”) (D.I. 1
2018 2018 0784
“Steinberg Action”);

vice (the “Consolidation Order”)

0812 . 

3
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discussed

was filed (the “Demand Board” as further

Plaintiffs’ 

4

.

GoPro’s

Plaintiffs’ —

4 –93; Pls.’ Answering Br. in Opp’n to Defs.’ Mot. to D
S’holder Deriv. Compl. (“PAB”) (D.I. 20) at 10–11. 
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y’s controlling stockholder/CEO

,

— h

remove Board members “at will” says nothing of their independence for purposes of 

.5

,

6

, I accept as true the Complaint’s well

’ 7

5 Given the Court’s conclusion that Plaintiffs have not met their pleading burden under 

6

In re Santa Fe Pac. Corp. S’holder Litig.
may consider documents that are “incorporated by reference” 

or “integral” to the complaint); D.R.E. 201– e’s judicial notice 

7 –
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Parties and Relevant Non

8

9

,

the Company’s e Company’s inception.10 As of the 

GoPro’s outstanding 11

, , Anthony 

“Officer ”

.12

(the “Demand Board”)

8 –29. 

9

10

11

12 –34, 44. 
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, , 13

znick also served on the Board’s Audit Committee 

14

,

Welts, the “Director Defendants”), 15

16

17

GoPro’s 

’s initial focus was 

.18 Its “HERO” camera

13

14 –37, 42, 46, 191.

15

16 21–

17 1, 21–23, 173. 

18
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continue to comprise the Company’s 

19

20

“Karma.”21

GoPro’s 2016 Revenue Projections and Karma’s Pre

GoPro utilizes a “real time” enterprise resource planning (“ERP”) management 

22 ERP software “integrates areas such as 

planning, purchasing, inventory, sales, marketing, finance and human resources.”23

GoPro’s ERP system is enabled by the “NetSuite” software.24

n ro issued fu

– .25

its projections were “forward

19

20 –82. 

21

22

23

24

25 4, 82. 
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looking statements regarding future events” that were laced with “risks and 

ties.”26

“in the first half of 2016.”27

was experiencing “delays” with Karma.28

“Karma deliverables [were] on track”

that management was “tracking” Karma’s “launch” for a “6/6 announce.”29

3

no Karma inventory “on hand” for “Q1’15” through “Q1 16.”30

26 (the “February 8 K”)
(“Note on Forward looking Statements”); In re Gen. Motors (Hughes) S’holder Litig., 
897 A.2d 162, 170 (Del.
in SEC filings that are “ ”) (emphasis in original)
Company identified multiple sources of risk including the Company’s (i) “dependence on 
sales” and “third party suppliers” to “provide components for our products” and 

potential “inability to successfully manage frequent product introductions and 
transitions.”  

27

28 The Board was told Karma’s “delays [were] adding risk” to a related product referred 
to as “Yellowstone,” which is described as a “storytelling, cloud service, subscription.”  

of Pls.’ Answering Br. in Opp’n to Defs.’ Mot. 
to Dismiss the Verified S’holder Deriv. Compl. (“Serra Aff.”) (D.I. 20) Ex. 3 at 

n

connection with the Motion, are referred to as “GoPro220_XXXXXX.”

29

30
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“Kirkwood” (a codename for the Karma drone) “repair ” 

“Q4 2015” through “Q2 2016” .31

pu disclosed that Karma’s launch 

“would be delayed until [the 2016] holiday season,” the drone’s 

“revolutionary features.”32 , the CFO,

Company’s  re – 33

wo months , July, 

.34 ’s

stood by .35

Company’s President, told investors GoPro was “closely 

plans.”36 the Company had “done a great job in 

31

32

33

34 –
,

Board’s “July 18, 2016” meeting .  

35

36
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channel inventory” and uld “be ready for a heck of a launch in 

the second half” of the year.37

n

Board received updates from GoPro’s management

.38

slides from management’s presentation to the Board.39 In a slide titled “Operating 

Expenses,” the “spend” for the Karma “project” was 

“unfavorable at $5.4M, ($2.9M) to Q2M1.”40 ide titled “Aerial 

Products Roadmap” 

were “at risk.”41

, 

—

42 on , at “select retailers 

,” while would be distributed “globally” 

37

38 .

39

40

41

42
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2.43 , 

“on track” to meet its 

of $1.35– .44

management’s projection that its trio of new offerings would t for the “vast 

majority of GoPro’s full year revenue occurring in the second half of the year.”45

46

after Karma’s launch announcement, 

that GoPro was ready to make Karma drones “available on October 23.”47

who had signed up for Karma’s pre ship 

on 48

During

“Summary” slide .49 calculated the Company’s total

43

44

45

46

47

48

49
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“Q4 ” was “ – ,” of which “Karma” comprised “ –

.”50 The Board also reviewed a slide titled “Bull and Bear Case,” which 

appears to analyze the Company’s stock price in a “Q3” “Bull” or “Bear” market 

“in retail” or, alternatively, with “No Karma.”51

’s 

52

53 But GoPro’s 

would GoPro’s customer service website “lamenting 

the unavailability of the drone.”54

“most” 

55 , GoPro’s stock 56

50

51

52

53

54

55

56
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published its report, the Board’s Audit Committee 

cuss GoPro’s “ ” 57

.58

stating the Company had no “Aerial” in its inventory as of “Q3’16”

(i.e., before Karma’s October 23 launch).59 , 

“Significant Accounting and Reporting Items,” which included, , a “Look[] 

ahead” to “Q4’16.”60

oned “Revenue recognition—Karma sales returns reserve.”61

Five days after Karma first went on sale, on October 28, Brian Warholak, “one 

of the first customers to purchase the Karma drone,” uploaded a video 

of his new 62

defect on GoPro’s online support hub.63

57

58

59 0198.  “Q3” en
“September 30, 2016”—

, 23).  

60

61

62

63
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the drone’s battery ould “pop out” 

.64

, 

1 to discuss “Supply Chain and Sales Status for HERO5 and Karma 

products.”65 (the “Karma ”) 

summarizing the “Karma Supply Chain.”66

reviewed management’s assessment of GoPro’s ability to manufacture additional 

, including the “yield rates” of the relevant manufacturing facilities.67

was that management’s “Very Targeting” for Karma 

production was “80K in 4 quarter.”68

64 –01.

65 Transmittal Aff. of Riley T. Svikhart (“Svikhart Aff.”) (D.I. 14) Ex. 6 at 

66 8.

67

, “Drone,” “Grip,” “Charger,” “Stabilizer/Harness”) as well as the facilities 
around the world where the parts were being produced.  Each facility’s 
“Workforce/Capacity” was listed, along with the facility’s “Rolled Yield” for the part it 

68
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, 

difficulty getting Karma units on retailers’ shelves.69 “production ramp 

,” on 3, 2016, lowering GoPro’s 

– 70

press release explained GoPro’s new fourth quarter projections assumed Karma sal

would account for ~10% of the Company’s fourth 71 Analysts

– 72

and GoPro’s stock fell 6.5%.73

74

the Company faced risk from potential inability to ensure “the avail

products in appropriate quantities.”75

69

70

71 –

72 –12.

73

74

75
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“available at major U.S. 

retailers.”76

Shortly after Karma’s initial launch on October 23,

the first online reports of Karma’s battery latch issue 8, 

2016, to discuss “recent information relating to a power issue with the Karma 

.”77

sold 78

next day, GoPro’s stock fell another 4%.79 of Karma’s battery defect and 

, 

80

, 2016 .81

$

76

77

78

79 . 

80 –19. 

81
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–$ 82 “biggest 

challenge” .83 On this news, GoPro’s stock fell another 12%.84

, , 

“Selling Defendants”), , 

.85

the Company’s lowered Q4 revenue guidance and 

,

of California (the “California Court”) 

.86

87

82 –20. 

83 –20. 

84

85 –165. 

86 –
26, 2017).

87 – n

Aff. Ex. 11.  
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g 

88

89

,

90

30, 2018 , 

on .91

92

, “keep[ing] the market 

88 –27, 174–77. 

89 –27.  

90

91

,
–7. 

92 –

n.11.  

discrepancy in Plaintiffs’ Answering Brief regarding the cut
PAB at 21 n.11 (“February 2, 2018), PAB at 29 n.12 (“February 2017.”).  
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unaware of problems with inventory and sales.”93

Director Defendants breached their fiduciary duties when they “allowed, ignored, or 

encouraged [] numerous materially false and misleading statements and omissions” 

94

95

.96 Motion was 

97

As noted, , 

under Court of Chancery Rule 23.1, they must “state with particularity” 

2018.  S PAB at 21 n.11 
–16, 122–59, 169, 185).  

93 –04. 

94 –20. 

95 –28. 

96

97 I. 38. 
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98

y 

“face

likelihood of personal liability” because they “allowed and/or failed to correct” 

99

because he could “easily remove[]” any director who “took 

an action antithetical to” his wishes.100

“pressing forward” with Count IV would subject to “liability in 

connection with the false and misleading statements”

101

majority of the Demand Board “interested” in a hypothetical decision to bring 

Plaintiffs’ claims because to do so “tantamount to admitting liability.”102

98 Aronson v. Lewis –
, –

99 –89, 191–92. 

100

101 – –50. 

102 PAB at 50. 
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d

§ —

103

board is entitled to “a presumption” that it “acted on an informed 

interests of the company.”104

imperatives to ensure that shareholders do not “imping[e] on the managerial freedom 

of directors” the board’s “sterilize[ed].”105

“challenge to a board of directors’ managerial power” and 

corporation’s

b 106

103 , 

104

105 , 480 A.2d 619, 624 (Del. 1984), 
, –54. 

106

, 845 A.2d 1040, 1044 (Del. 2004).
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“comply with stringent requirements of factual particularity that differ substantially 

from the permissive notice pleadings” 107

he plaintiff pleading demand futility must “inform

of the precise transactions at issue” by describing “with particularity” the “specific 

ve participated.”108

entitled to “all reasonable inferences” that logically flow from 

“particularized facts” alleged in the complaint.109

“conclusory allegations” or “inferences that are not objectively reasonable” when 

110

“Two tests are available to determine whether demand is futile.”111 “In simple 

107

108

.

109 , 953 A.2d 136, 140 (Del. 2008).

110

111
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demand.”112

applies to claims “where it is alleged that the directors made a conscious business 

.”113 test applies “where the 

”

114

“would be no different” under either ,115

a wrongful “failure to act” and a wrongful “affirmative 

.”116

112 , 824 A.2d 917, 939 (Del. Ch. 2003). 

113 od

114 – , 

115

In re China Agritech, Inc. S’holder Deriv. Litig., 2013 

116

Hubert 
2020). 
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d .117

Plaintiffs’ Complaint 

Defendants “caused”

118

“consciously failed to monitor 

reporting systems” 119

event, while many of Plaintiffs’ de

“

liability” for their actions surrounding GoPro’s public statements 

120 h

, 

poor , Plaintiffs’ last

117

118

119 209.  Compl. ¶ 210 (Defendants “encouraged” false statements”), 
and Oral Arg. on Pls.’ Mot. to Strike and Defs.’ Mot. to Dismiss the Verified S’holder 
Deriv. Compl. (“Tr.”) (D.I. 39) at 36–38 (“[W]e don’t think this is a claim.”), 

PAB at 41 (Defendants “face a substantial risk of liability under a classic 
ves” of GoPro’s “inadequate Karma drone supply.”). 

120 –
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.121

is “interested” because they face “a substantial likelihood” of 

122 Where, as here, the corporation’s charter contains an 

§ 102(b)(7), “a 

exculpated claim against the directors based on particularized facts.”123

As noted,

121 PAB at 49–53.

122 , 200
Sept. 30, 2003) (“[F]or purposes of determining futility, th
not Director Defendants are largely irrelevant.”)

, 2016 WL 301245, at *34 (Del. Ch. Jan 25, 2016) (“To

.”).

123 62–63
In re Tangoe, Inc. S’holders Litig.

n.79 (Del. Ch. Nov. 20, 2018) (“A court may take judicial notice of an exculpatory charter 
provision in resolving a motion addressed to the pleadings.”) (citation omitted).  
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124

.125

126 ust as the reader is about to fire the “help me 

I’m lost” flare, the Complaint pivots to 

Board’s role in acti

127 Plaintiffs’

124 hile Plaintiffs’ Answering Brief makes separate arguments concerning 

, 964 A.2d 1262, 1273 (Del. Ch. 

125 , Compl. ¶ 187 (“[T]he Demand Defendants learned about the issues with the 

misleading statements issued by the Company.”), ¶ 189 (“[T]hese defendants permitted 
and/or failed to correct multiple materially false and misleading statements.”), ¶ 209 
(“In
allowed [or] ignored . . . the numerous materially false and misleading statements.”)
at 41 (Defendants “face a substantial risk of liability under a classic 
failing to apprise themselves” of GoPro’s “inadequate Karma drone supply.”). S also 

, 698 A.2d 959 (Del. Ch. 1996) (Chancellor Allen’s 
. 

126 at 39 (“Defendants [] mischar aintiffs’ claims as ‘ ’ claims.”)
–38 (“[W]e don’t think this is a claim.”).  

127 ¶ 210 (Defendants “encouraged” false statements”); 
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supports a 

1. The 

“Whenever directors communicate publicly or directly with shareholders 

corporation’s affairs, with or without a request for shareholder action, 

loyalty.”128

business of th

129

materially misleading statements to stockholders “may be considered to be interested 

ses of demand.”130

131

GoPro’s revenue guidance

128 , 722 A.2d 5, 10 (Del. 1998). 

129 InfoUSA, Inc. S’holders Litig., 953 A.2d 963, 990 (Del. Ch. 2007). 

130

131

(Plaintiffs’ theory is that a majority of the Demand Board had “access to
conflicted” with what management was telling stockholders.
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132

.

When pressed at oral argument for “some particularized facts that would show the 

‘

that we’re going to meet our revenue guidance, notwithstanding these production 

t we’re having,’” Plaintiffs’ counsel pointed to 

“Bull and Bear Case” slide the Board reviewed on October 6, 2016.133

,

, the “Bull and Bear ase” slide 

—

134

c trends on GoPro’s 

— , that the Director Defendants “monitored” the Company’s 

“business risk” as 135

132 ¶ 2, 65, 186, 188, 189, 191; PAB at 24. 

133 –

134 ith a “Q3” “Bull” or “Bear” 
market and with Karma “in retail” or with “No Karma”

135 In re Citigroup Inc. S’holder Deriv. Litig., 964 A.2d 106, 123 (Del. Ch. Feb. 24, 2009). 
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136

,

support a “classic” claim for failure to respond to “red flags,”

137

to Plaintiffs’ assertion, if directors have “actual knowledge” of wrongdoing and 

“fail[] to take corrective action,” that 138

136

(Del. Ch. Apr. 1, 2019) (“The distinction between 

.”) (emphasis in original); n –58 (
nder Rule 23.1, a court need not draw “hyper technical and unreasonable” inferences 

that are based on “unsupported leap[s] of logic”). 

137 Melbourne Mun. Firefighters’ Pension Trust Fund on Behalf of Qualcomm, Inc. v. 
cobs

to “red flags” as a classic –
rev’d on other grounds, 152 A.3d 124 (Del. 2016) 

cterizing a claim that directors knowingly “failed to disclose material information to 
the public” as a 

138

(“To ’s second pr
—

proverbial ‘red flag’—
that misconduct.”) (emphasis supplied); , 62 A.3d 1, 18 (Del. Ch. 2012) 
(reviewing a board’s alleged “knowledge of wrong
alleged red flags” under 



30

.139

140

141

’

“controls over 75% of . . . the Company’s 

stockholders’ voting power” and could “remove[]” any director who voted against 

139

140

141 –
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142 ’s

“select[ion]” of directors do not, without more, render directors “beholden” to the 

143

.144

2. Caremark 

.145

142

143 , 845 A.2d at 1054 (Even in the face of “overwhelm
stockholder’s control of a corporation does not excuse presuit demand on the board 

stockholder demonstrating that the directors are beholden to the stockholder.”) , 
In re Cornerstone Therapeutics Inc. S’holder Litig.

(Del. 2015).  Similarly, Plaintiffs’ argument that members of the Demand Board have 
“been heavily compensated for their service on the Board” is insufficie
because “ordinary director compensation alone is not enough to show demand futility.”  

144 e Novell, Inc. S’holder Litig.
(“An analysis of motives is [] key to determining whe fiduciary acted in bad faith.”); 

145 S d scribing a board knowing “of evidence of 

address that misconduct” as a 
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n

146

, when ‘the directors 

attention.’147

“Thus, to establish oversight liability a plaintiff must show the director

known duty to act.”148

here, as here, there is an exculpatory clause in the corporate charter, “it is 

not enough to allege that the misleading statements occurred on [the] directors’ 

or even gross negligence, in the directors’ failure to cure the misimpression created 

by the statements.”149

146 , 212 A.3d 805, 820 (Del. 2019). 

147 –72 
2006

148 . 

149
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150

this standard, Plaintiffs’ by

“there was no way GoPro would meet” its

.151 ssume, 

respond to “red flags” ’s second prong.152

150

Ch. Dec. 18, 2017) (“Scienter” requires a showing that a director “knew” he was 

151 – – –

8.  PAB at 42.  To the extent this is Plaintiffs’ argument, Plaintiffs ha

year results.  “Management cannot disclose projections that do 
not exist.”  In re BioClinica, Inc. S’holder Litig., 2013 25, 

152 – to respond to “red flags”).  It

’s first prong because 
GoPro had a “real time” supply chain “monitoring system,” which 

.  
–75, 85. 
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a majority of the Demand Board had “ac ”153

d videos showing Karma’s defect;154 GoPro “had an existing supply 

nly 2,500 Karma drones” 155

156

discussing “risk” surrounding Karma.157

.  

Board members had a duty to “access” 

on its own 

158 , “the duty to act in good faith 

153

154

PAB at 41–42.

155

156 99–100. 

157

158
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ical age.”159

10% of the Company’s 

is not the sort of “oversight” .160

ing Karma’s battery defect 

“red flag ” that “waived” in front of the Board.161

red flags, the Board met to discuss “proposed recall plans” just 

.162

responded 163

,

“would have been made aware of [Karma’s] obvious battery defect had [GoPro] 

159

160 –

“‘Red flags’ are only useful when they are [] waived in one’s face or displayed so that
are visible to the careful observer.”  In re Citigroup Inc. S’holders Litig., 2003 

161 , 2003 
must plead information “came to the attention of the board.”). 

162

163 , 793 356, 371 , 2017 

when “red flags were waived,” the “Board responded”).
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adequately tested the drones.”164

be held personally liable for a company’s “ineffective” attempts to manage business 

165

n

about Karma’s defect

.

, “no way 

GoPro would meet” its revenue guidance as of September 19 because the Company 

.166

anagement’s 

stating the “ Targeting” for Karma production was “80K in 4

164

165 , 964 A.2d at 130 (“[T]he mere fact that a company takes on business risk and 
suffers losses” or that a board does not “properly evaluate business risk” “does not evidence 
misconduct.”); , 911 
936 n.97 (Del. Ch. 2007) (“[T]o hold directors liable for a failure in monitoring, the 

f care.”); , 2017
(“[A]n ineffective response does not, without more, indicate bad faith.”). 

166
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”—

.167

presumption , as well as the Board’s 

’ , 

.168

167 111–12 (alleging the Company would need to sell “around 50,000–
75,000 units” to
While Plaintiffs’ Motion to Strike challenges Defendants’ reliance on certain documents, 

“to ensure that 

a reasonable one.” , 132 752, 797
rev’d , , 2014 A.3d 933 (Del. 2019).  

motion to dismiss.  PAB at 34.  That is true.  But a plaintiff likewise “may not re

considering those documents’ actual terms.”  Winshall v. Viacom Int’l, Inc.
2013).  I am permitted to review incorporated documents “to ensu

inference that the court could not draw if it considered related documents.”
also In , 2019 4

Ch. Oct. 1, 2019) (noting that while “Section 220 documents, hand selected by the 
pled complaint,” they can be 

That is all I have done here.  Plaintiffs make much of management’s slides 
.  

.  

168
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169

would 

.170 The fact that GoPro’s Karma inventory was only 2,500 in the run

171

n

discussing “risk” associated with Karma, specifically

Karma’s “delays [were] adding risk” 172

169

conclude Woodman’s September 19 
representation that Karma would be “distributed . . . globally” was not a misrepresentation.  

170 8 
Defendants “knew that 2,500 drones would be insufficient,” the inquiry this Court 

certain GoPro officers “knew that 2,500 drones would be insufficient” .  ,

that have been incorporated by reference.  The plaintiffs in the California Court “did not 
have access to” 

—
that requires Plaintiffs to plead these defendants were “conscious” they were not fulfilling 

171 Compl. ¶ 117.  Plaintiffs argue “[p]rior [i]nventory [i]ssues” GoPro had wit
line of cameras in 2015 were “red flags” that the Board ignored in regards to the Company’s 

or should 

172
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total “Q4 revenue risk” of “$45–110M” of which “$20M–$85M” was attributed to 

173 the October 24 Audit Committee slide “looking head” to 

“significant accounting and reporting items” for “Q4’16”—

“revenue rec —Karma sales returns reserve.”174

“it was almost certain” GoPro could not meet its revenue guidance.175

.  

they show making a good faith effort to monitor GoPro’s business 

risk .  

176

“The

off between risk and return.”177

the exercise of its business judgment is irrelevant to Plaintiffs’ 

173

174

175 PAB at 10–11. 

176

177
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“equate a bad outcome with bad faith.”178

179

Board’s alleged liability stemming from 

GoPro’s public statements, 

180 , based on this court’s 

, that “not a single member 

178

would miss its projections because “the difference between the $54 million in Karma’s 

October 6, 2016 Board update.”  Compl. ¶ 113.  This math shows the Board accurately 
risk 

,

179 –04, 221–28. 

180 PAB at 43, 50. 
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Action.”181 , 

“pressing forward” with the ould “compromise or undercut 

majority of the Demand Board’s] defense for another claim.”182

Plaintiffs’ reliance on .  

183

.184 ,

185

181 , 989 A.2d 683, 689 (Del. Ch. 2010), rev’d on other 
, 

Fitbit, Inc. S’holder Deriv. Litig. 16
Guttman v. Huang

is “influenced by improper considerations” such as a “substantial likelihood of personal 
liability”

182 PAB at 49. 

183 , 989 A.2d at 690 (“All of the individual defendants . . . are named as 
defendants in a companion federal securities action.”); 

*11, *

184

185

In re J.P. Morgan Chase & Co. S’holder Litig.
821–
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Plaintiffs’ failure to plead a majority of the Demand Board faces a 

186

Demand Board cannot manage the Company’s litigation asset, 

23.1.

oing reasons, Defendants’ Motion must be 

interested person if their “decision is based on the corporate merits of the subject before 
es”). 

186 , 7 5, 23 
liability would make it “improbable that the director could perform her fiduciary duties to 
the shareholders.”) .


