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70% , 

of HomeFed’s board of directors 

with HomeFed’s largest minority stockholder (BMO), whose support was essential 

thereafter, Jefferies formally proposed acquiring the rest of HomeFed’s shares 

,



2

claims for breach of fiduciary duty against HomeFed’s directors and Jefferies as 

.

(“ ”)1

.  

.  Accordingly, defendants’ motions to dismiss will be 

1



3

allegations of the Verified Class Action Complaint (“Complaint”) and docu

2

The 

(together, “Plaintiffs”)

held shares of stock of HomeFed Corporation (“HomeFed” or the “Company”) at 

transaction at issue in this action (the “ ”).3

4

. 

(“Jefferies”) and the seven members of HomeFed’s board of directors (the “Board”) 

2 Verified Compl. (“Compl.”) (Dkt. 1).  See Winshall v. Viacom Int’l, Inc.
818 (Del. 2013) (“[P]laintiff may not reference certain documents outside the complaint 

e documents’ actual terms” in 

3

4



4

were not “independ ” 5

are referred to collectively as the “Jefferies 

Defendants.”

n 6

stock, or approximately 70% of the Company’s common stock.7

1999.8 efferies’ board of directors, served as 

Jefferies’ President from January 1979 until March 2013, and serves as a director of 

, 9

10 d on 

Jefferies’ board of directors since March 2013 and succeeded Steinberg as President 

11

5 19 (citing HomeFed’s definitive proxy statement filed with the Securities and 

6

7

8

9

10

11
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.12

.13

14

boards of various Jefferies’ portfolio entities.15

, 

o n h

“Special Committee”).16 , , 

May 1998.17

18

HomeFed from approximately 31% to approximately 65% of HomeFed’s 

12

13

14

15

16 22 23, 37.

17 21.

18
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19

20

In the Stockholders Agreement, Jefferies agreed it “shall not directly or 

indirectly” acquire “additional securities of the Company” (i) without the prior 

approval of a special committee of “Independent Directors” and (ii) “if the proposed 

3 under the Exchange Act,” without obtaining “the 

Disinterested Stockholders.”21

26, 2017, 

, two 

(the “Considine Letter”).22

k and Oliver, LLC (“BMO”) to discuss a potential HomeFed

19 30.

20 Jefferies’ former name, 
(“

Aff.”) Ex. E (“Stockholders Agreement”) Preamble (Dkt. 24).

21

22
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23 At the time, BMO was HomeFed’s largest s

owning approximately 9% of HomeFed’s common stock, or approximately 36% of 

24

25

“[a] discussion has taken place concerning the feasibility of having a stock 

HomeFed into [Jefferies]” and requesting, “as the only 

independent directors” to be appointed “to investigate a potential stock 

transaction acting as an independent Special Committee.”26 11, 2017, 

(the “December 2017 Resolutions”) 

“ ”) to include

23

24

on Schedule 14A) (“ ”), at 106
0238.

25 .

26
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. . . 

27

provided that “

. . .

.”28

d 

& Hampton LLP (“Sheppard Mullin”) as “Special Counsel” 

k 29

.30

27 ¶ 38 (quoting Aronstam Aff. Ex. I (“December 2017 Resolutions”)).

28

29

30
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. 

,

31

’s $55

Jefferies’ stock was trading at around $24 .32

6 “pause” its process 

33 Although paused on the Special Committee’s 

“ ”

34

not progress because “BMO and Jefferies were too far apart with respect to 

appropriate exchange ratio.”35

31 45.

32

33 .

34

occurring from “time to time throughout 2018” and in “early February 2019”).  

35
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subject to the terms of the stockholders’ agreement, whereby Jefferies 

36

37 At 

obatz and Considine “indicated that, to their knowledge, the Board had taken no 

Authorizing Resolutions.”38

’ discussions with BMO

Jefferies’ counsel to “

36 Proxy 19; 

37

38 .
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for so long as they are in effect.”39

n 

would 

“someone that advises a significant

a transaction.”40 The “someone” was Capital Markets (“RBC”), 

referred to as “Adviser A” in the Proxy.  BMO and RBC together represented 

41

.

(the “February ”).42

2019 

.  he February 2019 Offer “

outstanding shares of [HomeFed]’s Common Stock not already owned by Jefferies 

39 .

40

41 97; Proxy 25.

42



12

(or its affiliates)” and “[i

considered by a Special Committee of the Company’s Board of Directors, comprised 

of Independent Directors of the Company’s Board, whose affirmative

recommendation to the Company’s Board of Directors w

. . . Stockholders Agreement.”43

.44 “was in favor of 

stockholders.”45 d 

“

Corporation’s minority stockholders.”46

, 

that the Board would “reauthorize” the 

43 .

44

45

46
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47

“

. . .

.”48

discussions with .49

Richard Handler, Jefferies’ CEO.  Mr. Delano said he would support a 
2

Jefferies’ officers sought and received approval of its board and made 
50

, 

both Considine and Lobatz essentially equated Jefferies’ proposal to the one 

47

48

49

50 .
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51

d would “

.”52

. 

2019,

53

relied on Jefferies’ trading 

54 did not conduct any other analysis of Jefferies’ value or consider

of Jefferies’ future performance.55

During 

56

51

52 56 .

53

54

55

56
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57

’s

BMO “believed the proposal . . . was ‘inadequate,’” BMO “understood 

Jefferies’ position and believed that such proposal was superior to the status quo.”58

s “begrudgingly 

supportive” 59

.60

Special Committee’s counteroffer.61

Jefferies’ CEO 

.62 , Jefferies’ CEO 

57

58

59

60 3.

61

62
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.63

Committee’s p

“take it or leave it” 64

65

.66

its “continued effectiveness” ’

67

“there should be no further contact from anyone 

had consulted with its legal and financial advisors.”68

63 81.

64

65

66

67

68
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n , Special Committee’s 

69

and BMO’s support for the 

70

his displeasure with Jefferies’ considered “so 

damaging to the Committee’s negotiating position” that h and Considine “discussed 

.”71

d 72

n , Special Committee agreed to Jefferies’ 2:1 

to protect against a decrease in Jefferies’ stock price.73

.74

69 AA, at 1.

70

71

72

73

74
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.

On April 15, 2019, 

.75 On April 16, d o

.76

llar and that “any cash option was not 

attractive.”77

78

d

.79

.80

75

76

77

78

79

80
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May 2, 2019

.81

82

1, 2019, , 

3, 2019.83 16

Verified Class Action Complaint (as defined above, the “Complaint”)

.84

two

d

provided the minority stockholders “unfairly low consideration for their shares of 

.”85

HomeFed’s controlling stockholder d

orchestrating “the unfair and self dealing Transaction.”86

81

82

shares of HomeFed stock held by the Company’s minority stockholders, 2,987,231 shares 

. 

83 Dkt. 11.

84 Dkt. 19.

85 5.  

86
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87

88 3, 2020.  

89

’

(“ ”).90

, , 

In re Cornerstone 

87

88 Dkt. 32.

89

90 88 A.3d 635 (Del. 2014).
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. .91

The 

92

high court reasoned that the “simultaneous deployment of [these] procedural 

—

—force” than the undermining influence of a controller.93

“controller irrevocably and publicly disables itself from using its control to dictate 

the outcome of the negotiations.”94

91 115 A.3d 1173 (Del. 2015).

92

93

94
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95

“If a plaintiff can plead a reasonably conceivable set of facts showing that any or all 

of those enumerated conditions did not exist,” the plaintiff would state a claim for 

96 “If, after discovery, triable issues

the court will conduct an entire fairness review.”97

Transaction because the Complaint’s factual allegations support more than a 

95 overruled on other grounds by Flood v. Synutra Int’l, 
, 195 A.3d 754, 763 (Del. 2018).

96

97 46.
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.  

based on the Complaint’s allegations ’ 

.98

,

.  

Relying on this court’s decision in 

,99

98 Given the court’s conclusion on this issue, it not necessary to address the two other 
conditions that Plaintiffs contend were not satisfied, namely that “

agent” and that the “Proxy was 
materially incomplete and misleading.” Pls.’ Answering Br. 25 (Dkt. 33).

99 aff’d, 164 A.3d 56 (Del. 2017) , 
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the Stockholders Agreement provided the “rules of 

.”100

“

informing Lobatz and Considine about BMO’s support for a potential two

, 

’s strictures 

”101

As an initial matter, Defendants’ reliance on 

oller made “nearly three years after” 

“a different price and different terms” was a 

102

·

· o
“determined to s process”

· , 
Jefferies “repeatedly” h

100 (Dkt. 24).

101

102
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Company’s largest minority 

the “exclusive power and authority . . . to communicate with . . . 
stockholders;” 

· Those discussions ng 
proposed 

.103

.104

upon 

.  

103 .
.

1381.

104

sought “reauthorization” from the Board after receiving the February 2019 

court’s task is to determine whether plaintiff would be entitled to recover “under any 
reasonably conceivable set of circumstances” while drawing “all reasonable inferenc

moving party.” 
, 27 A.3d 531, 535 (Del. 2011).  
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7, 

.  

, 

support —

support 105—

d . 

106

105 Mot. to Dismiss Hr’g Tr. 27 (Apr. 3, 2020) (Dkt. 47) (Jefferies Defendants’ counsel: 
“the reality is that BMO, owning 9 –

– no deal was ever going to get done without BMO’s interest and 
support.”).  

106 See supra

details of Steinberg’s discussions with BMO and “indicated that any transaction would be 

of the Corporation’s Common Stock not already owned by Jefferies or its affiliates.”  

MFW, 88 A.2d at 644 (“[W]here 
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“all but eliminated the 

HomeFed’s independent directors and minority stockholders.”107

108

buyout of HomeFed’s 

3 because HomeFed stockholders received “only an 

security” (

.109 do .

, Defendants argue that Jefferies’ discussions with BMO before the 

’s 

were “preliminary” and only involved “an 

party, arm’s
reviewed under the business judgment standard.”) (emphasis added).  

107 (Dkt. 36).

108 See supra I.B.

109 Pls.’ Answering Br. 27 n.31 (citing 17 CFR § 240.13e
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or any other stockholder.”110

“The first requirement of [ ] is 

transaction ‘

informed vote of a majority of the minority stockholders.’”111 “[T]h

words ‘ ,’ and other formulations like it in the 

exerted on both of them by these protections.”112

, “MFW’s

down verdict on the committee’s work.”113

“superior access to internal sources of information,” can deploy “the Board’s 

110 40.

111 .

112 763.

113
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141(c), and can ‘act as an expert bargaining agent.’”114

“may have divergent interests 

whether economic or otherwise.”115

, by 

.

Special Committee’s ty stockholders’ 

Jefferies cited BMO’s 

the Special Committee’s $42 fixed 

116

114 In re Cox Commc’ns, Inc. S’holders Litig., 8
8 § 141.  

115

116 Compl. ¶ 88 (alleging that “Jefferies only received” the “purported support of BMO for 
a 2:1 exchange ratio” that Hallac stated was one of “the bases for Jefferies’ decision to 
reject” the Special Committee’s counteroffer by “repeatedly violating the [December 2017] 

deceive BMO into agreeing to an unfair Transaction”). 
complaining that Jefferies’ March 2019 conversations with BMO 

damaged the Special Committee’s “negotiating position” to the point that “the Special 

vote”).
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Defendants’ contention that Jefferies’ discus

“preliminary” is inconsistent with well

—

, 

.  

d HomeFed’s minority 

.

Defendants’ position 

’s twin protections should 

n

. , 

’s .117

117 96748, 20. 
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.  

, 

118

Defendants’ motion to 

119

118

is essentially “irrebuttable” because “[i]t is ‘logically difficult to conceptualize how 

informed, uncoerced, independent stockholders to ratify the transaction’”) (quoting 
Fin. P’rs v. Huizenga, 751 A.2d 879, 889 (Del. Ch. 1999)). 

119 , 88 A.3d at 645 (“If a plaintiff that can plead a reasonably c

state a claim for relief that would entitle the plaintiff to proceed and conduct discovery.”). 
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. The 

’s certificate of incorporation.120 “When a director is 

rs’ interests, acted to 

presumed to act independently, or acted in bad faith.”121

120 “The court may take 

pleadings.”  , 768 A.2d 492, 501 n.40 (Del. Ch. 2000).  

rnold v. Soc’y for Sav. Bancorp., Inc., 650 A.2d 1270, 1288 (Del. 1994) 
asserted “in his 

role as an officer” “lacks merit” plaintiff “fail
director] undertook as an officer (as distinct from actions as a director)” so as 

to fall outside of Section 102(b)(7)’s protection).  

121 In re Cornerstone 80.
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,

.122

.

Bienvenue’s his “sole 

employment” and he received approxima

$50,000

of 2019, 123

“consulting agreement suggests a 

”124

, 

ved as HomeFed’s 

122

123 10

In re General Motors (Hughes) S’holder Litig., 897 A.2d 162, 170 (Del. 2006) (“[I]n 

201. . .
easonable dispute.”) .

124 , 794 A.2d 5, 30 (Del. Ch. 2002) (finding it “reasonable to infer that 
$75,000 would be material” to the director in question and that he would be “behol

holders for future renewals of his consulting contract.”). 
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— —

125 “Under the great weight of Delaware precedent, 

matters that implicate the interests of a controller.”126

“independent” under Nasdaq listing rules in HomeFed’s .127

and Borden’s

was first proposed.

n

“

you . . .

independent special committee.”128

125 Compl. ¶ 21; Proxy 42 (“No executive officer is a party to any employment agreement 
.”); 

at 13 (“As Vice Chairman, Mr. Borden remains an executive officer of the Company and 
it is expected that he will continue his service through December 31, 2019.”).

126 In re Ezcorp .,
Ch. Jan. 25, 2016) 

127

128
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y 129

2017 is “immaterial” 

.130

2019, 

.  

also contend that Plaintiffs’ allegations 

. 

In re BGC 

Partners , “our law is not blind to the pr

of a corporation with a controlling stockholder.”131 Indeed, “

oercion because of the controller’s 

ability to not support the director’s re

129 23.

130 9 10 (Dkt. 37).

131
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”132

considering Plaintiffs’ allegations .

the Complaint’s 

Bor —

133—

. 

.134

132 In re Ezcorp, Kahn v. Lynch Commc’n Sys. Inc., 638 
, 694 A.2d 422, 428 (Del. 

133

(Steinberg, Friedman, and Hallac) “abstained from voting due to their affiliation with 
Jefferies.”  Proxy 26. 

134

based on the court’s analysis in ,
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fendants’ motions to dismiss are 

.  
’s sale of its 54% interest in Surgery Partners, Inc. 

, (ii) Surgery Partners’ acquisition of another company from a third party, and 
Surgery Partners’ issuance of preferred s .

(Doyle) for purposes of determining demand futility but that “no facts [were] alleged in the 
t indicate that he advanced HIG’s self

theorizes” so as to state a non
into question Bienvenue’s and Borden’s 

, 
facilitate Jefferies’ purchase of minority stockholders’ 

for “unfairly low consideration.” 35.


