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Just before the term of National Labor Relations Board (NLRB or 
Board) Chair Wilma Liebman expired at the end of August, the 
NLRB issued three significant, pro-union decisions impacting 
organizing rights. In two of the cases, the Board returned to 
standards that had been changed during the Bush Administration, 
reinstating both the “recognition bar”1 and the “successor bar,”2 
which are designed to solidify a union’s position. In the most 
significant of the decisions, the Board overturned a rule that 
had stood for 20 years to permit unions to organize sub-units of 
employees, or “micro-units.”3

Through such case decisions and the rule-making process, the 
NLRB advanced a strong, pro-union agenda under Liebman’s 

leadership, which included, among other measures, a new rule 
requiring employers to post a notice to all employees—whether 
represented by a union or not—of their bargaining rights, a 
proposed rule requiring so-called snap elections, and a case 
decision permitting pre-election bargaining. Not surprisingly, 
these actions by the NLRB have been met with strong objections 
from the business community, and now also from Congress.

The NLRB’s Recent Actions

—— 1. Micro-Units

On August 26, 2011, in a 3 to 1 decision in Specialty Healthcare,4 
the Board ruled that unions may organize sub-units of employees 
working in non-acute health care facilities.5 The ruling permits 
bargaining units that consist of only one department, or even just 
one job classification. While the case at issue was set in the health 
care industry, the rule established by the decision will apply 
across all industries and is expected to have far-reaching impact.

Pursuant to the new rule established by Specialty Healthcare, the 
NLRB may find any identifiable group of employees who hold 
common interests to be an appropriate bargaining unit, unless the 
employer (or another interested party, such as another union) can 
show that employees in a larger unit share an “overwhelming 
community of interest” with the employees in the proposed 
unit.6 In short, the Board is prepared to recognize a union’s 
proposed unit without further inquiry, unless that unit clearly 
is a “fractured” unit.7

In its opinion, the Board discussed hypothetical situations in 
which only some of a group of certified nursing assistants (CNAs) 
who work together petition for a union, saying that likely would 
constitute a fractured unit. However, the Board also stated that a 
unit consisting of only those CNAs assigned to a particular shift 
“might” be a fractured unit—thus inviting a union to propose such 
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a unit.8 The burden of proof then would be on the employer (or 
competing union) to show that the proposed unit is fractured 
and therefore impermissible.9

The Board explained its reversal of established practice by 
stating that the Board’s former approach, favoring “wall-to-wall” 
units in the health care setting,10 “has become obsolete, is not 
consistent with our statutory charge, and has not provided clear 
guidance to interested parties or the Board.”11 Relying on statutory 
language requiring “an” appropriate unit, the Board stated that “it 
cannot be that the mere fact that [a proposed unit] also share[s] 
a community of interest with additional employees renders the 
smaller unit inappropriate.”12 Thus, the Board stated that it was 
adopting a “community-of-interest” standard in the health care 
industry that traditionally has applied in other workplaces.13

The lone dissenting Board member, however, strenuously 
disagreed. As member Brian Hayes explained, the Board 
previously applied the “community-of-interest test” by first 
determining whether the employees in the unit proposed had 
interests in common, and next determining whether the interests 
of that group were sufficiently distinct from those of other 
employees to warrant the establishment of a separate unit.14 
Now, the Board will conclude its analysis at the first step, unless 
the employer can meet the heightened standard of showing that 
other employees share an “overwhelming” interest with the 
employees in the proposed unit.15

As Hayes also noted, the Specialty Healthcare decision will apply 
in any industry subject to the Board’s jurisdiction and, in his 
view, effectively overrules decades of prior Board practice—not 
just its practice in the health care industry.16 As he explained, 
the Specialty Healthcare decision encourages unions to organize 
in units as small as possible, and the Board’s combined steps17 
may “make it virtually impossible for an employer to oppose 
[a union’s] organizing effort either by campaign persuasion or 
through Board litigation.”18

Using the nursing home at issue as an example, Hayes noted 
that it would be possible to organize separate units composed 
of RNs, LPNs, CNAs, cooks, dietary aides, business clericals, and 
residential activity assistants.19 In his view, “[t]his would represent 
an extraordinary fragmentation of the work force for collective-
bargaining purposes, a situation that cannot lend itself to [] labor 
relations stability.”20 Such fragmentation may place an enormous 
burden on the employer, which may have to deal with multiple 
unions, multiple negotiations, and the application of different 
standards or policies for different groups of employees.

—— 2. “Snap” Elections

As member Hayes noted in his dissent in Specialty Healthcare, 
on June 21, 2011, the Board also proposed new regulations that 
will accelerate the timing of union elections and largely make 
pre-election review unavailable.21 According to the Board’s 
press release, the proposed rules are designed to ensure that 

stakeholders receive needed information sooner and to delay 
litigation over most voter-eligibility issues until after the vote 
regarding union representation has taken place.22

Currently, the median time for union elections is 38 days after a 
union files its representation petition.23 Liebman has long believed 
that the election process is too lengthy and that the availability 
of pre-election litigation favors management. However, many 
employers may not even be aware of a union campaign until a 
representation petition is filed, or at least imminent. Shortening 
the time between the filing of a certification petition and the 
election would significantly reduce the employer’s ability to share 
its position with employees prior to an election.

In its proposed rule, the Board did not set specific time deadlines 
or mandate that elections be conducted a set number of days 
after the filing of an election petition.24 However, the overall 
scheme of the proposed rule clearly is intended to speed elections 
by limiting both pre-election challenges and by requiring the 
parties to complete all pre-election procedures in very short time 
periods.25 According to the Board, the proposed amendments 
will “fix flaws” in the Board’s current procedures that create 
“unnecessary delays, allow wasteful litigation, and fail to take 
advantage of modern communication technologies.”26 According 
to dissenting member Hayes and members of the business 
community, the proposed rules are a bald attempt to impose 
the “quickie elections” much sought after by organized labor, 
without the need for Congressional action.27

—— 3. Notice of Bargaining Rights to Employees

On August 30, 2011, the Board issued a final rule requiring 
employers to post notices regarding employees’ bargaining 
rights, whether or not a union represents any employees in the 
workplace.28 The notice must be posted where other workplace 
notices typically are posted. If a company communicates its 
personnel rules or other policies to employees through electronic 
means it must also post the notice electronically or provide a link 
to the notice on the NLRB’s website.29

Perhaps the most significant aspect of the rule is the provision that 
an employer’s failure to post the notice will be deemed an unfair 
labor practice.30 As such, an employer’s failure to post could toll 
the otherwise applicable statute of limitations for filing unfair 
labor practices charges.31 Further, an employer’s “knowing” 
failure to post the notice could be considered evidence of an 
unlawful motive if unfair labor practice charges are filed regarding 
other alleged violations of the National Labor Relations Act (Act).32

—— 4. Pre-Election Bargaining

In Dana Corporation,33 another controversial case in which 
member Hayes filed a dissenting opinion, the Board approved an 
employer’s pre-election agreement with a union that did not claim 
to represent the employees. In fact, the employer and the union 
entered into the agreement, which contained certain substantive 
terms, before any union organizing efforts took place.34 The 
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parties entered into a letter agreement that included a neutrality 
clause and provided for union access, card check recognition, a 
no-strike/no-lockout clause and several other matters concerning 
terms and conditions of employment.35 Both the majority36 and 
dissenting member Hayes relied for their positions on Majestic 
Weaving,37 in which the Board had rejected a contract negotiated 
by the employer with a minority union, that the employer 
nonetheless had recognized as the exclusive bargaining agent 
of its employees. The majority distinguished Majestic Weaving 
from the letter agreement at issue in Dana Corp., stating the latter 
established only a “framework” for future collective bargaining 
and did not contain an exclusive-representation provision.38

Member Hayes, however, found it “clear that an employer 
violates [the Act] if it either recognizes a union or negotiates 
terms and conditions of employment with a union before a 
majority of unit employees . . . has designated the union as 
their bargaining representative.”39 Commentators note that the 
decision encourages “top down” organizing using neutrality and 
card check agreements, and permits unions to make substantive 
concessions prior to any employee involvement.40 As the majority 
stated in its opinion, however, the opinion does not adopt a 
general standard regulating pre-recognition negotiations between 
unions and employers, and it remains unclear what level of 
employer cooperation with a union this Board would find to 
constitute unlawful support.41

The Business Community and Congress React

Not surprisingly, the Board has come under fire for its pro-union 
decisions. Several groups already have challenged the final rule 
requiring employers to post notices informing employees of their 
rights under the Act. The National Association of Manufacturers 
(NAM) filed suit in the U.S. District Court for the District of 
Columbia on September 8, 2011, arguing that the Board did 
not have statutory authority to promulgate the rule and should 
suspend it.42 The National Federation of Independent Business 
(NFIB) filed a similar suit on September 19, 2011, arguing that 
promulgating the rule was a “gross overreach” of the Board’s 
statutory authority under the Act and will impact employers 
with no history of NLRA violations.43 The National Right to Work 
Legal Defense and Education Foundation, an employee advocacy 
group, and two small business owners joined in the NFIB suit.44 
Most recently, the U.S. Chamber of Commerce and the South 
Carolina Chamber of Commerce filed suit against the Board in the 
U.S. District Court for the District of South Carolina, alleging that 
the regulation violates the NLRA, the Administrative Procedure 
Act, the Regulatory Flexibility Act, and the First Amendment.45

If issued as a final rule, the much criticized proposed rule 
requiring snap elections may be subject to similar challenges. 
Even prior to formal adoption of the regulation, Republicans in 
Congress identified the proposal as one of the ten most harmful 
regulations proposed by the Obama administration,46 and 
introduced legislation in both the House and the Senate that 
would block the rule as part of a wide-ranging effort to reform 
procedures under the Act.47 Another recently introduced bill 
would abolish the NLRB altogether and transfer its enforcement 

authority to the Department of Justice and its oversight of 
representation elections to the Department of Labor’s Office of 
Labor-Management Standards.48 Yet another bill would limit the 
scope of the Board’s rulemaking authority, as well as its authority 
to issue complaints and process unfair labor practice charges.49

As a backdrop to these efforts, the House Committee on 
Education and the Workforce recently held a hearing to address 
perceived union favoritism on the part of the Board.50 A number 
of witnesses and members of Congress criticized the Board’s 
recent decisions and regulatory activity, focusing much of their 
attention on the Board’s decision in Specialty Healthcare, its 
proposed expedited election rule, and the final rule requiring 
notification to employees of their bargaining rights.51 One member 
of Congress, Trey Gowdy (R-SC), went so far as to call the NLRB 
a “shill” for organized labor during the hearing.

Despite Board members’ statements to the contrary,52 there 
is little doubt that the NLRB has moved aggressively forward 
and adopted a number of new standards that favor unions. 
The question becomes who or what will successfully challenge 
its actions.

Wendy Voss is a partner with the law firm of Potter Anderson & 
Corroon LLP in Wilmington, Delaware. She regularly represents 
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the United States. She provides counsel on labor and employment 
matters, including union avoidance and collective bargaining, 
legal compliance, reductions in force, employee supervision, and 
discipline and discharge. Wendy also represents employers before 
the NLRB, EEOC, state agencies, and in the state and federal courts. 
In addition, she provides training for clients on employment policies 
and procedures, including employee supervision, discipline and 
discharge, sexual harassment, and employment discrimination. She 
can be reached at wvoss@potteranderson.com or 302.984.6000.
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