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Let there be no doubt — there has been a change in
regime at the National Labor Relations Board (NLRB
or the Board). The Obama-appointed NLRB, charged
with the responsibility for interpreting and enforc-
ing the National Labor Relations Act (the Act), al-
ready has made significant changes in law and pro-
cedure to favor unions and, if the Board has its way,
there will be many more to come. In particular, the
Board appears to be deciding cases and targeting
issues in a manner designed to assist unions in
mounting successful election campaigns. In cases
involving healthcare enterprises, the NLRB is consi-
dering whether it will change decades-long
precedent to permit the formation of so-called mi-
cro-bargaining units, and whether it will change the
ground rules for determining who is, and is not, a
supervisory employee. In addition, the Board is con-
sidering shortening the time between the filing of a
certification petition and a union election, and has
approved new and more favorable remedies for
unions and their members in the event of employer
misconduct. Whether considered collectively or in-
dividually, these decisions can be expected to have
a significant impact on the organizing environment
in the healthcare industry.

The NLRB's Plan of Action
Many predictions have been made regarding the

current Board's possible course of action, and the
expectation that it would pursue a union-friendly

agenda. The NLRB now has identified, at least in
part, those issues impacting union organizing where
significant change may be expected, including
measures targeted specifically at the healthcare
industry. First, the Board has requested amicus
briefs (often requested when the Board may over-
turn long-standing precedent) in Specialty Health-
care and Rehabilitation Center of Mobile, regarding
the issue of appropriate bargaining units in health-
care facilities.! Second, in a memorandum issued on
April 12, 2011, the NLRB's Acting General Counsel
(Acting GC) directed the NLRB's regional offices to
submit to the Division of Advice the following cases,
among others:?

e Cases in the healthcare industry involv-
ing whether charge nurses and rotating
supervisors are classified properly as
supervisory employees not entitled to
union representation.

e Cases involving employers that prohibit
employees from engaging in protected
concerted activity by using social media,
such as Facebook or Twitter, or discip-
line employees for such activity.

e Cases involving union organizing cam-
paigns where the following remedies
might be awarded:

1. access to employer electronic
communications systems,
2. access to non-work areas,
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3. equal time to respond to captive
audience speeches (in which em-
ployers present their views to em-
ployees during paid work time be-
fore a union election).

The identification of these issues signals a willing-
ness on the part of the Board to make significant,
union-friendly changes to the certification and elec-
tion process.

— 1. Micro Bargaining Units?

Perhaps most significantly, the Board is contemplat-
ing a sweeping change to the standard for establish-
ing bargaining units in non-acute healthcare facili-
ties, such as nursing homes. Historically, the Board
has employed case-specific adjudication to deter-
mine whether a proposed bargaining unit is appro-
priate in non-acute healthcare facilities.® It now is
considering establishing a presumption that units
formed of all employees performing the same job
are appropriate in non-acute healthcare facilities —
and possibly in all industries.*

In Specialty Healthcare, the union proposed a unit
at a nursing home composed solely of certified
nursing assistants.’> The employer argued that the
unit should include all nonprofessional service and
maintenance employees.® Rather than make a case-
specific ruling, as has been its practice for over two
decades, the Board issued a Notice and Invitation to
File Briefs to the parties and interested amici on
eight questions, including whether the Board should
"hold that a unit of all employees performing the
same job at a single facility is presumptively appro-
priate in non-acute health care facilities," and
whether such a unit should "be presumptively ap-
propriate as a general matter."’

Such a "same job, same facility" test would signifi-
cantly alter the landscape of union-management
relations, as demonstrated by the concerns quickly
raised by members of Congress. On March 8, 2011,
Senators Hatch, Enzi, and Isakson submitted a letter

brief to the Board, expressing disapproval regarding
both the breadth of the change the Board is consi-
dering and the manner in which it is undertaking to
make that change.® The Senators argued that such
change, especially if extended to all workplaces un-
der the Board's jurisdiction, should be made by
Congress.? Further, the Senators suggested adjudi-
cation was not the appropriate way to resolve this
question, stating that a request for briefing is not an
adequate substitute for the deliberative, open
rulemaking process.*°

The Senators have reason for concern. Under the
"same job, same facility" test proposed by the
Board, unions could create small bargaining units
targeted to those employees most amenable to
joining a union, as long as they had the same job in
the same facility.* Such micro-unions have the po-
tential to create a workplace where a union of as
few as two workers could effectively cripple opera-
tions, or where competing union demands could
make effective negotiations difficult or impossible
for the employer.”

— 2. Supervisory Status for Charge Nurses?

Also under consideration by the Board is whether
charge nurses should be recognized as "supervisors"
within the meaning of the Act. In 2006, the NLRB
issued a landmark 3-2 decision setting new guide-
lines on who within the ranks of nursing staff is a
"supervisor."* Applying these revised guidelines,
the Board found that full-time charge nurses (ex-
cluding emergency charge nurses) who used inde-
pendent judgment, responsibly directed others, and
were held accountable for their performance in di-
recting other employees qualified as supervisors.'®
Key to its decision was the training and skills of the
nurses in question, and the acuity of the patients
they cared for, which the Board found established
the use of "independent judgment."* This decision,
considered a significant victory for management,
now is at risk as the Acting GC reconsiders whether
training and skills, and the acuity of patients—
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without more—can demonstrate "independent
judgment."*®

— 3. Requirement to Post Rights?

Also of concern to employers is a proposed Board
rule that would require employers subject to the
Act to post a notice informing employees of their
rights under the Act.” The proposed rule would re-
quire employers to post a notice in a conspicuous
place, where notices customarily are posted.’® If
employers regularly communicate with their em-
ployees electronically, they also must provide cop-
ies of the notice electronically, including a copies in
any language spoken by a significant portion of the
workforce.*

If employers fail to comply with the notice require-
ment, the proposed rule provides for significant
sanctions, including: (1) finding the failure to post
the required notice to be an unfair labor practice;
(2) tolling the statute of limitations for filing unfair
labor practice charges until the time that the em-
ployee acquires actual or constructive notice that
the employer's conduct may be unlawful; and (3)
considering the knowing failure to post the notices
as evidence of unlawful motive in an unfair labor
practice case.?’ Notably, NLRB member Hayes dis-
sented from the petition for rulemaking, noting the
potential impact of the proposed sanctions and ar-
guing that the Board did not have the authority to
promulgate the type of rule contemplated.?

— 4. "Snap" Elections?

Currently, the median time for union elections is 38
days after a union files its representation petition.?
Board Chair Liebman, however, believes the elec-
tion process is too long and favors management.
Therefore, the NLRB also is considering rulemaking
in this area to shorten the period.®® Commentators
anticipate that the Board will reduce the timeframe
to just 14 to 21 days.**

Many employers may not even be aware of a union
campaign until a representation petition is filed, or
at least imminent. From the employer's perspective,
shortening the time between the filing of a certifica-
tion petition and the election would significantly
reduce its ability to communicate its position re-
garding the union to its employees in advance of an
election.

— 5. Union Access to Employer Premises?

The Board also is poised to allow union access to
employer premises during union campaigns in the
event of employer misconduct. This may include
access to electronic communications systems and
equal time in response to captive audience speech-
es.”® These potential remedies for an employer's
unlawful conduct are in addition to those earlier
identified by the Acting GC, which included requir-
ing management to read the Board's remedial no-
tice to assembled employees, requiring the em-
ployer to permit access to its bulletin boards to bet-
ter facilitate employee/union communication, and
requiring the employer to provide the union with an
updated list of employee names and addresses.?® If
the NLRB not only allows unions to have equal time
to respond to an employer's captive audience
speeches as an "extraordinary remedy" for the em-
ployer's unfair labor practice(s), but also accepts the
invitation of unions and others to place additional
limits on employers' "captive audience" presenta-
tions, the advantage to the union is clear.”’

— 6. Already Here: Scrutiny of Employer Poli-
cies

The NLRB already is giving close scrutiny to employ-
er handbooks and policies, and taking action when
it does not like what it sees. In Jurys Boston Hotel, a
2-1 majority of the Board ruled that a decertifica-
tion election would be set aside due to certain pro-
visions in the employer's handbook. ?® The rules
held to be unlawful included a rule prohibiting em-
ployee solicitation and distribution on hotel proper-
ty, another that prohibited employees from being in
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unauthorized areas or loitering on hotel premises,
and one that restricted employees from wearing
unauthorized "emblems, badges, or buttons with
messages of any kind" on their uniforms.?

Notably, the Board acknowledged that the hotel did
not enforce the rules during the election period,
and the union presented no evidence that any em-
ployee had been intimidated by or had refrained
from organizing activity because of the rules. In fact,
the union had never objected to the rules prior to
the time the decertification petition was filed, and
the employer advised employees during the cam-
paign that the rules were not meant to preclude
union activity.3° Nonetheless, the Board found that
the rules had a close "relationship to election-
related activity" and therefore had a "reasonable
tendency to chill or otherwise interfere with the
prounion campaign," and invalidated the election
(which the employer had won).*

In addition to solicitation and distribution policies
and the like, the Acting GC has indicated a particular
interest in reviewing employers' social media poli-
cies. Several cases recently have been filed or
threatened by the NLRB concerning the employers'
response after an employee posted critical com-
ments regarding company matters on Facebook or
Twitter.?? The Board also is poised to review its
2007 decision in Register Guard,® in which it held
that an employer "may lawfully bar employees'
nonwork use of its e-mail system, unless [the em-
ployer] acts in a manner that discriminates against
[activities protected under the Act]."** Ultimately,
unions may have more opportunities to share an
employer's electronic "space," and may dominate in
the social media world,

— 7. Already Here: New Financial Remedies

Already approved are sweeping changes to the fi-
nancial remedies available to employees who claim
discrimination due to their union activities. First,
interest on back pay and other monetary awards
now is to be compounded daily, in contrast to past

awards of simple interest.*® In addition, employees
found to have been wrongfully discharged now are
entitled to the following:

e reimbursement of any expenses in-
curred when searching for work;

e work-related expenses that would not
have been incurred had the employee
continued to work for the respondent
employer, such as increased transporta-
tion costs; and

e compensation for any increased tax ob-
ligation resulting from a lump sum
payment of back pay.*

Further, compensatory damages no longer are li-
mited to the amount of gross back pay to which an
employee is entitled, and no longer will be offset
against any interim earnings of the employee.”’

Finally, the Acting GC has requested the NLRB to
overturn two recent decisions dealing with an em-
ployee's mitigation of damages.®® In the first, the
Board had established a rule requiring discharged
employees to make "reasonable efforts to secure
interim work" to be entitled to full back pay, gener-
ally beginning within the two-week period imme-
diately following the discharge.*® In the second, the
Board had determined that, once the employer
produced evidence that suitable jobs were available
in the relevant geographical area, the burden of
proof properly would shift to the General Counsel
to produce evidence regarding the reasonableness
of the employee's job search.* In each case, revers-
ing the decision will make it much more likely that
the employee will be entitled to full back pay.

Why It Matters Now

Pragmatically, the NLRB's focus on these matters
will have the effect of inviting unions to file unfair
labor practice charges and to seek extraordinary
remedies for an employer's violations of the Act. It
also necessarily will impact the litigation strategy of
both unions and employers. Although an employer
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may not always be held retroactively liable in the
event of a change in the law,* the risk of liability, or
of additional litigation to avoid enforcement, always
remains. Either way, employers must be prepared
to incur the expense and inconvenience of defend-
ing charges before the Board, or be prepared to
settle the claims.

While many of the issues identified above are not
unique to the healthcare industry, the fact that em-
ployment in the healthcare industry has remained
strong even in a weak economy makes healthcare a
prime, continuing target for union organizing activi-
ties. Healthcare institutions, therefore, may well
bear the brunt of being a party in the test cases
considered by the NLRB.
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