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Discovery.  Discovery is the opportunity to develop facts.  Parties 
may obtain discovery regarding any matter, not privileged, which 
is relevant to the subject matter involved in the pending action.  
Discovery can be in the form of: depositions upon oral examina-
tion or written questions; written interrogatories; production of 
documents, electronically stored information, or tangible things or 
permission to enter upon land or other property, for inspection and 
other purposes; physical and mental examinations; and requests for 
admission.  

Trial.  There is an absolute right to a trial by jury in an action at 
law (i.e., in the Superior Court), but not in an action in equity (i.e., 
in the Court of Chancery).  In a jury trial, the judge decides ques-
tions of law, and the jury decides questions of fact.  In a non-jury 
trial, the judge decides questions of fact and questions of law.  

Final judgment and appeal.  Generally, parties have an 
absolute right of appeal from final judgments to the Delaware 
Supreme Court.  An appeal is commenced by a notice of appeal.  
A notice of appeal must be filed with the Supreme Court within 
30 days after entry upon the docket of the judgment, order or 
decree from which the appeal is taken.  Generally, only questions 
fairly presented to the trial court may be presented for review.  

The Court of Chancery has broad power to permit expedited 
proceedings, but expedition is not granted as a matter of right.  
Expedition can be sought at any phase of the pre-trial proceed-
ings; however, a motion to expedite must be filed contempora-
neously with any motion for a temporary restraining order or 
preliminary injunction, and at the inception of statutory summary 
proceedings.  With the exception of statutory summary proceed-
ings, which are automatically afforded a level of expedited treat-
ment, the Court of Chancery will grant a motion to expedite only 
upon a showing of good cause by the party seeking the acceler-
ated schedule.  

The Superior Court has established a Complex Commercial 
Litigation Division designed to expeditiously resolve certain 
qualifying large commercial disputes where equitable jurisdic-
tion is lacking, in similar fashion, to the Court of Chancery.

1.4	 What is your jurisdiction’s local judiciary’s 
approach to exclusive jurisdiction clauses?

Exclusive jurisdiction clauses, also known as forum selec-
tion clauses, are presumptively valid in Delaware and will be 
specifically enforced unless the resisting party clearly shows 
that enforcement would be unreasonable and unjust, or that the 
forum selection clause is itself invalid for such reasons as fraud 
and overreaching.

12 Litigation – Preliminaries

1.1	 What type of legal system does your jurisdiction 
have? Are there any rules that govern civil procedure in 
your jurisdiction?

Delaware is governed by a hybrid of constitutional provisions, 
statutes, and case law.  Matters pending before each court are 
subject to the rules of practice and procedure of that court and 
other local court rules and directives.  

1.2	 How is the civil court system in your jurisdiction 
structured? What are the various levels of appeal and are 
there any specialist courts?

Article IV of the Constitution of Delaware establishes a Supreme 
Court, Court of Chancery, Superior Court, Family Court, Court 
of Common Pleas, and Justice of the Peace Courts.  

The Supreme Court of Delaware is the highest court and the 
only true appellate court.  Civil appeals from both the Superior 
Court and the Court of Chancery are heard directly by the 
Supreme Court, and parties have an absolute right of appeal from 
final judgments entered in either the Superior Court or the Court 
of Chancery.  

The Delaware Constitution preserves the historic divide 
between law, in the Superior Court, and equity, in the Court of 
Chancery.  The Superior Court is Delaware’s trial court of general 
jurisdiction.  It has state-wide original jurisdiction over all civil 
cases, except equity cases.  The Court of Chancery has jurisdic-
tion to hear and determine all matters and causes in equity.  The 
Delaware legislature has vested additional statutory jurisdiction in 
the Court of Chancery with respect to various corporate matters.  

Delaware is also home to the United States District Court for 
the District of Delaware, which is a federal court as opposed to 
a Delaware state court.  

1.3	 What are the main stages in civil proceedings in 
your jurisdiction? What is their underlying timeframe 
(please include a brief description of any expedited trial 
procedures)? 

Pleading.  Generally, a plaintiff commences a civil proceeding 
by filing a complaint and promptly serving the complaint on all 
defendants.  A defendant has 20 days to file a responsive pleading 
after the defendant has been served.  The defendant also pleads 
affirmative defences in the answer and certain defences are 
waived if not made at the time the answer is filed.  In lieu of filing 
an answer, the defendant may file a motion to dismiss.  
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Potential plaintiffs may be required to comply with require-
ments to exhaust administrative remedies with state government 
agencies (e.g., when filing suit against government entities or in 
employment law cases).  Notice may also be required in certain 
types of cases such as landlord-tenant disputes.  Delaware 
courts may proceed very quickly, in particular the Court of 
Chancery.  In the event of expedited proceedings, plaintiffs 
should be prepared to present the basics of their case soon after 
filing the complaint.  Plaintiffs should consider the relief sought 
when choosing which Delaware state court in which to initiate 
proceedings.  At the trial level, only the Court of Chancery can 
grant injunctive relief.  

2.2	 What limitation periods apply to different classes 
of claim for the bringing of proceedings before your civil 
courts? How are they calculated? Are time limits treated 
as a substantive or procedural law issue?

The statute of limitations for various claims are summarised in 
the table below.  

Injury to person, libel/
slander/defamation Two years 10 Del. C. § 8119

Wrongful death, injury 
to personal property Two years 10 Del. C. § 8107

Medical malpractice Two to three 
years 10 Del. C. § 6856

Trespass, contracts, 
collection of debt, fraud Three years 10 Del. C. § 8106

Judgments Five years 10 Del. C. § 5072

The limitation period is calculated from the time a cause of 
action accrues.  However, such time may be tolled where an 
appropriate basis exists.  For example, the period may be tolled 
under the “time of discovery rule” where the cause of action was 
inherently unknowable and the plaintiff was blamelessly igno-
rant of the cause of action.  Time limits are treated as a proce-
dural law issue in Delaware courts.  Delaware has a “borrowing 
statute” (10 Del. C. § 8121) which may apply the shorter of 
competing statutes of limitation.

32 Commencing Proceedings

3.1	 How are civil proceedings commenced (issued 
and served) in your jurisdiction? What various means of 
service are there? What is the deemed date of service? 
How is service effected outside your jurisdiction? 
Is there a preferred method of service of foreign 
proceedings in your jurisdiction?

Civil cases are commenced by the filing of a complaint (or, where 
required by statute, a petition or statement of claim), a praecipe, 
a court-specific civil information cover sheet and payment of 
the filing fee.  In the Court of Chancery, the complaint must be 
verified by the plaintiff or plaintiff’s authorised agent (Chancery 
Court Rule 3(aa)).  The court will issue a summons to each 
defendant for service according to the information provided in 
the praecipe.  It is the plaintiff’s responsibility to effect proper 
service on each defendant.  

Typically, personal service is made in accordance with 10 Del. 
C. § 3103, which allows the Delaware courts to define appro-
priate rules of service.  

Delaware statutes control service on corporations.  Service 
of legal process upon any Delaware corporation may be made 
by delivery to any officer or director of the corporation, or the 

1.5	 What are the costs of civil court proceedings in 
your jurisdiction? Who bears these costs?  Are there any 
rules on costs budgeting?

Costs in civil proceedings vary according to the court and nature 
of the action.  Additional fees may also be assessed throughout 
the litigation.  Generally, the initial fee to file a complaint in the 
Superior Court is $200, and to file a complaint in the Complex 
Commercial Litigation Division is $250.  In the Court of Chancery, 
the initial fee to file a new action is $300 with one or two defend-
ants, $450 with three or more defendants, and $600 for a case 
asserting class action or derivative claims.  A motion or application 
for an expedited proceeding costs $500.  

The authority to tax costs of the prevailing party in civil cases 
is granted by statute and is governed by court rules.  The amount 
of the fees to be taxed is at the discretion of the trial court.  

Delaware follows the general rule that, regardless of the 
outcome of litigation, each party is responsible for paying his or 
her own attorneys’ fees.

1.6	 Are there any particular rules about funding 
litigation in your jurisdiction? Are contingency fee/
conditional fee arrangements permissible? 

Under the Delaware Rules of Professional Conduct, the fees 
charged by an attorney must be reasonable.  Written contingency 
fee arrangements are permissible if they comply with Delaware 
Lawyers’ Rules of Professional Conduct 1.5 and applicable 
Delaware law (other than divorce-domestic relations matters 
and representing a defendant in a criminal case).  

There are no particular rules on funding litigation, subject to 
the doctrines of champerty and maintenance.

1.7	 Are there any constraints to assigning a claim or 
cause of action in your jurisdiction? Is it permissible for 
a non-party to litigation proceedings to finance those 
proceedings? 

Delaware common law still recognises the doctrines of cham-
perty and maintenance, which restrict certain assignments.  An 
assignment is champertous if an assignee of a cause of action initi-
ates litigation at his or her own risk and expense in exchange for 
a share of the proceeds if successful.  “Maintenance” is the inter-
meddling of a disinterested third party to encourage a lawsuit by 
maintaining or assisting either party to the action, with money or 
otherwise.  Recently, however, the Delaware Superior Court has 
held that third-party litigation funding does not run afoul of the 
doctrines of champerty or maintenance.

1.8	 Can a party obtain security for/a guarantee over its 
legal costs? 

In every case in which the plaintiff is not, at the time of filing the 
complaint, a resident of Delaware or, being so, afterwards moves 
from Delaware, an order for security for costs may be entered upon 
motion.

22 Before Commencing Proceedings

2.1	 Is there any particular formality with which you 
must comply before you initiate proceedings?

Generally, there are no specific formalities with which a plaintiff 
must comply before initiating proceedings by filing a complaint.  
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will ultimately be entitled to the relief sought.  Pleading special 
matters, including, but not limited to, fraud, mistake, and condi-
tion of the mind, require pleading with further particularity.  
Other special matters may have specific requirements pursuant 
to the court’s local rules or Delaware statutes.

3.4	 Can the pleadings be amended? If so, are there any 
restrictions?

A party may amend its pleadings once as a matter of course before 
a responsive pleading is served or, if no responsive pleading is 
permitted and a trial date has not been set, within 20 days after 
service.  Otherwise, a party may amend its pleadings only by 
leave of court or written consent of the adverse party.  Delaware 
courts freely give leave to amend where justice so requires.

3.5	 Can the pleadings be withdrawn?  If so, at what 
stage and are there any consequences?

A plaintiff may dismiss an action on its own by filing a notice 
of dismissal only before an answer is served or a motion for 
summary judgment is filed.  Otherwise, an action may be volun-
tarily dismissed by filing a stipulation of dismissal signed by all 
parties who have appeared in the action.  Unless otherwise stated 
in the stipulation or notice of dismissal, dismissals are without 
prejudice except where a plaintiff has once dismissed in any 
court of the United States, or of any state, an action based on or 
including the same claim.

42 Defending a Claim

4.1	 What are the main elements of a statement of 
defence? Can the defendant bring a counterclaim(s) or 
defence of set-off?

A defendant generally has two options in responding to a 
complaint: (1) it may move to dismiss one or more of the claims; 
or (2) it may answer the complaint.  In the answer, the defendant 
must address each individual allegation separately.  In doing so, 
the defendant may admit or deny the allegation, claim that it 
lacks sufficient knowledge to answer the allegation, or refuse 
to respond because the allegation calls for a legal conclusion.  
Finally, a defendant’s answer must assert all relevant affirma-
tive defences, including set-off, or risk waiver of those defences.  

A defendant may also assert counterclaims, crossclaims, or a 
third-party complaint in its answer.  These claims can be related 
to or separate from the claims raised in the plaintiff’s complaint.  

4.2	 What is the time limit within which the statement of 
defence has to be served?

The Court of Chancery and Superior Court require that a 
motion to dismiss or answer be served within 20 days of service 
of the complaint.  In federal court, the time period is 21 days.  
Reasonable extensions to this time period are not uncommon.

4.3	 Is there a mechanism in your civil justice system 
whereby a defendant can pass on or share liability by 
bringing an action against a third party?

Yes, defendants may file third-party complaints against third 
parties that may share liability in the action.  

registered agent of the corporation, in Delaware (8 Del. C. § 321).  
Service of process on domestic limited liability companies is 
made in a similar fashion.  See 6 Del. C. § 18–105.  Service on 
corporations may also be made pursuant to 10 Del. C. § 3111, 
which allows for service on foreign corporations by serving any 
agent of a corporation in Delaware when none of the officers, 
directors, managers or a registered agent reside in Delaware.  

Service on persons outside the jurisdiction may be made by 
any of the methods specified in 10 Del. C. § 3104(d), including 
service by the manner of the foreign jurisdiction and mail to the 
person to be served with a signed receipt.  

In Delaware, non-resident directors, trustees, members of the 
governing body or officers of a Delaware corporation may be 
served through the registered agent of the Delaware corpora-
tion in cases where such person is a necessary or proper party in 
proceedings by, on behalf of, or against the corporation (10 Del. 
C. § 3114).  Further information regarding service in Delaware 
can be found in Titles 6, 8, 10 and 12 of the Delaware Code.

3.2	 Are any pre-action interim remedies available in 
your jurisdiction? How do you apply for them? What are 
the main criteria for obtaining these?

Pre-action interim remedies are not available in Delaware.  In 
the Court of Chancery, a plaintiff may move for a temporary 
restraining order or preliminary injunctive relief following the 
filing of the complaint.  To obtain preliminary injunctive relief, 
the movant must show a reasonable likelihood of success on the 
merits, imminent irreparable harm that will result if an injunc-
tion is not granted, and that the damage to the plaintiff if the 
injunction is not issued will exceed the damage to the defendant 
if the injunction is issued (called the “balancing of the equities”).  
Public interest considerations may also be relevant.  A prelimi-
nary injunction is unlikely to be issued where a plaintiff is unrea-
sonably delayed in filing its complaint or seeking preliminary 
injunctive relief.  

In exceptional circumstances, a temporary restraining order 
may be obtained on an ex parte basis, with a subsequent full 
hearing on a motion for a preliminary injunction soon following.  
To obtain a temporary restraining order, a movant must demon-
strate a colourable claim on the merits, imminent irreparable harm 
to the movant if a temporary restraining order is not granted, and 
that the balancing of the equities favours the movant.

3.3	 What are the main elements of the claimant’s 
pleadings?

Every pleading must contain a caption setting forth the name of 
the court, the title of the action, the case number, if assigned, and 
a brief descriptive title indicating the nature of the document (e.g., 
“Complaint”).  A complaint shall contain: (1) a short and plain 
statement of the claim showing that the pleader is entitled to relief; 
and (2) a demand for judgment of the relief to which the party 
deems itself entitled.  Relief in the alternative or of several different 
types may be demanded.  All averments of a claim shall be made 
in numbered paragraphs, the contents of each of which shall be 
limited as far as practicable to a single set of circumstances.  Each 
claim founded upon a separate transaction or occurrence shall be 
stated in a separate count whenever separation facilitates the clear 
presentation of the matters set forth.  Pleadings shall be signed by 
at least one attorney of record or, if a party is not represented by an 
attorney, by the party.  

Delaware is a notice pleading state.  Thus, a plaintiff need 
only plead enough facts to plausibly suggest that the plaintiff 
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court judges on a rotating basis.  Cases that are related, either 
by party or claim, are typically assigned to the same judge.  In 
the federal district court, parties have the option of having their 
case assigned to a magistrate judge.  In the Court of Chancery, 
certain cases, like those involving wills and trusts, may first be 
assigned to a Master.

6.2	 Do the courts in your jurisdiction have any 
particular case management powers? What interim 
applications can the parties make? What are the cost 
consequences?

Delaware courts are afforded expansive discretion in managing 
their litigation dockets.  Cases filed in the Delaware Superior 
Court are typically scheduled for an early status conference where 
the parties meet the assigned judge to establish a reasonable trial 
scheduling order.  The Delaware Court of Chancery frequently 
accommodates requests for expedited proceedings in conjunction 
with applications for preliminary injunctive relief.

6.3	 In what circumstances (if any) do the civil courts in 
your jurisdiction allow hearings or trials to be conducted 
fully or partially remotely by telephone or video 
conferencing, and what protocols apply? For example, 
does the court – and/or may parties – record and/
or live-stream the hearings and may transcriptions be 
taken? May participants attend hearings remotely when 
they are physically located outside of the jurisdiction? 
Are electronic or hard-copy bundles used for remote 
hearings?

Many hearings in Delaware are conducted remotely, either through 
telephone or video conference.  A court reporter is present and 
the hearing is transcribed as if it were in person.  Video recordings 
are not made and any recording of the hearing by the parties is 
not permitted.  Trials are still held mostly in person, but witnesses 
may be permitted to testify remotely for good cause.

Participants do not need to be physically located in the juris-
diction to participate, but they do need to be admitted to prac-
tise in that court.

6.4	 What sanctions are the courts in your jurisdiction 
empowered to impose on a party that disobeys the 
court’s orders or directions?

Delaware courts possess the inherent power to enforce their 
orders and deter a wide variety of contumacious conduct by 
imposing sanctions for civil or criminal contempt.  Sanctions are 
most commonly imposed as a consequence of a litigant’s failure 
to comply with discovery orders.  In that situation, potential sanc-
tions include, but are not limited to, the court deeming certain 
facts established, prohibiting the introduction of certain evidence, 
striking all or a portion of the pleadings, and even entering judg-
ment by default.

6.5	 Do the courts in your jurisdiction have the power to 
strike out part of a statement of case or dismiss a case 
entirely? If so, at what stage and in what circumstances?

Delaware courts may strike any insufficient defence or any redun-
dant, immaterial, impertinent, or scandalous matter either in 
response to a motion or at any time on the court’s own initiative.  
Litigants are entitled to move to dismiss a complaint in whole or 
in part for failing to state a claim upon which relief can be granted 
either before filing a responsive pleading or after the pleadings are 

4.4	 What happens if the defendant does not defend the 
claim?

A plaintiff may move for a default judgment against a defendant 
that fails to respond to a complaint.  

4.5	 Can the defendant dispute the court’s jurisdiction?

A defendant can dispute personal jurisdiction through a motion 
to dismiss.  Failure to timely contest personal jurisdiction will 
waive the defence.  A defendant may also dispute a court’s subject 
matter jurisdiction.  This defence cannot be waived, can be raised 
by a defendant at any time during the litigation, and can be raised 
by the court sua sponte.  

52 Joinder & Consolidation

5.1	 Is there a mechanism in your civil justice system 
whereby a third party can be joined into ongoing 
proceedings in appropriate circumstances? If so, what 
are those circumstances?

Joinder of third parties may be mandatory or permissive.  A 
mandatory joinder is applicable where: (1) complete relief cannot 
be accorded among the present parties absent the third party; or 
(2) the third party claims an interest relating to the subject matter 
in the litigation and is so situated that disposition of the action 
in its absence may (i) impair or impede those interests, or (ii) 
leave a party to the action subject to a substantial risk of incur-
ring double, multiple, or inconsistent obligations by reason of the 
claimed interest.  A joinder will be permitted only to the extent 
that the joined party does not deprive the court of subject matter 
jurisdiction.  

Permissive joinder applies when a third party asserts any right 
to relief jointly, severally, or alternatively arising out of the same 
transaction, occurrence, or series of transactions or occurrences 
and if any question of law or fact common to that non-party will 
arise in the proceeding.

5.2	 Does your civil justice system allow for the 
consolidation of two sets of proceedings in appropriate 
circumstances? If so, what are those circumstances?

Delaware courts have the discretion to consolidate any or all 
pre-trial matters at issue in multiple actions.  Consideration in 
ordering consolidation includes whether the actions involve a 
common question of law or fact relating to the same transaction 
or series of transactions.  Consolidation for trial purposes is rare.

5.3	 Do you have split trials/bifurcation of proceedings?

The courts of Delaware may, in the furtherance of convenience 
or to avoid prejudice, or when separate trials would be expedient 
and economical, order separate trials on any claim, crossclaim, 
counterclaim, third-party claim, or any separate issue of the same.

62 Duties & Powers of the Courts

6.1	 Is there any particular case allocation system 
before the civil courts in your jurisdiction? How are 
cases allocated?

In most instances, new cases are assigned to the Delaware trial 
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7.2	 What are the rules on privilege in civil proceedings 
in your jurisdiction?

Delaware recognises a number of privileges, including the attor-
ney-client privilege, physician-patient privilege, spousal privilege, 
and priest-penitent privilege.  Generally speaking and subject to 
any applicable exceptions, most notably waiver, a person claiming 
one of these privileges may refuse to disclose – or prevent any 
other person from disclosing – the information that is the subject 
of that privilege.  No inferences may be drawn in connection with 
the assertion of a legal privilege.  

7.3	 What are the rules in your jurisdiction with respect 
to disclosure by third parties?

Third parties may be subpoenaed to provide the same discovery 
as a party.  A Delaware attorney may issue and sign a subpoena 
as an officer of the court.  The litigant or attorney responsible for 
issuing and serving a third-party subpoena is obligated to take 
reasonable steps to avoid imposing undue burden or expense on 
the person subject to that subpoena.  In the federal system, a 
Delaware subpoena can be served anywhere in the United States.  
In the state court system, if the person or entity to be subpoenaed 
is outside of Delaware, a commission may be necessary to secure 
a subpoena from the state where the person or entity is located.

7.4	 What is the court’s role in disclosure in civil 
proceedings in your jurisdiction?

Delaware courts wield broad supervisory powers over the civil 
discovery process and are permitted to exercise those powers 
in response to a motion or on their own initiative after reason-
able notice.  Litigants most commonly invoke the court’s over-
sight through motions to compel or to protect against certain 
discovery.  Disputes resolved in this context subject the loser to 
the risk of paying the winner’s reasonable expenses and attor-
neys’ fees.  The federal district court, Delaware Superior Court 
and the Delaware Court of Chancery have appointed special 
discovery Masters to oversee cases with unusually frequent or 
contentious discovery disputes, and to prepare written recom-
mendations as to how those disputes might be resolved.

7.5	 Are there any restrictions on the use of documents 
obtained by disclosure in your jurisdiction?

As a general rule, proceedings in a Delaware civil action are 
considered a matter of public record.  As a matter of practice, 
however, parties frequently submit joint applications seeking 
court permission to maintain the confidentiality of certain cate-
gories of information that would otherwise be disclosed in litiga-
tion.  Delaware courts are most likely to protect and prohibit from 
public disclosure information such as: trade secrets; sensitive 
propriety information; financial, business, or personnel records; 
personal information such as medical records; and personally 
identifiable information such as social security numbers, finan-
cial account numbers, and the names of minor children.

82 Evidence

8.1	 What are the basic rules of evidence in your 
jurisdiction?

The Delaware Rules of Evidence govern the admissibility of 

closed, but within such time so as not to delay the trial.  To resolve 
a motion to dismiss, Delaware courts are required to accept all 
well-pleaded factual allegations in the complaint as true, accept 
even vague allegations in the complaint as well pleaded if they 
provide the defendant notice of the claim, and deny the motion to 
dismiss unless the plaintiff could not recover under any reason-
ably conceivable set of circumstances susceptible of proof.

6.6	 Can the civil courts in your jurisdiction enter 
summary judgment?

Delaware courts may enter summary judgment if the pleadings, 
depositions, answers to interrogatories and admissions on file, 
together with the affidavits, show that there is no genuine issue 
as to any material fact and that the moving party is entitled to a 
judgment as a matter of law.  Certain judges in the federal district 
court require the parties to move for permission before filing 
summary judgment motions.  

6.7	 Do the courts in your jurisdiction have any powers 
to discontinue or stay the proceedings? If so, in what 
circumstances?

Delaware courts are empowered to stay proceedings in order to 
promote economies of time and effort for the court, litigants, 
and counsel.  Delaware courts have exercised their authority to 
issue a stay in a variety of contexts; for instance, courts have 
stayed discovery pending resolution of a motion to dismiss a 
complaint, and also entered a stay of all proceedings in defer-
ence to parallel litigation pending in another jurisdiction or 
forum; for example, arbitration or patent proceedings in the 
Patent and Trademark Office.

72 Disclosure

7.1	 What are the basic rules of disclosure in civil 
proceedings in your jurisdiction? Is it possible to 
obtain disclosure pre-action? Are there any classes of 
documents that do not require disclosure? Are there any 
special rules concerning the disclosure of electronic 
documents or acceptable practices for conducting 
e-disclosure, such as predictive coding?

Delaware permits broad discovery of any non-privileged matter 
that is relevant to the subject matter involved in the pending 
action and is proportional to the needs of the case, whether it 
relates to the claim or defence of the party seeking discovery or 
to the claim or defence of any other party, including the exist-
ence, description, nature, custody, condition and location of any 
documents, electronically stored information, or tangible things 
and the identity and location of persons having knowledge of 
any discoverable matter.  

Methods of discovery include depositions upon oral examina-
tion or written questions, written interrogatories, production of 
documents, electronically stored information, or tangible things 
or permission to enter upon land or other property, physical 
and mental examinations, and requests for admission.  While 
declining to adopt a “one-size-fits-all” approach to the collec-
tion and review of electronic documents, the federal district 
court and the Court of Chancery have separately promulgated a 
series of written recommendations designed to provide counsel 
with guidance as to its expectations on the preservation and 
disclosure of electronic discovery.  

Predictive coding has not received broad approval and its 
acceptance varies from judge to judge.  
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Experts are typically retained by a party to support its posi-
tion in a lawsuit, and the opposing party examines the credi-
bility of that expert during cross-examination.  However, the 
court does have the power to appoint its own experts.

92 Judgments & Orders

9.1	 What different types of judgments and orders are 
the civil courts in your jurisdiction empowered to issue 
and in what circumstances?

Delaware courts may issue final judgments in accordance with 
a jury verdict or on the court’s own factual findings.  Delaware 
courts may also issue summary judgments without trial and declar-
atory judgments.  Delaware courts also have the power to issue 
interlocutory orders.

9.2	 What powers do your local courts have to make 
rulings on damages/interests/costs of the litigation?

Delaware courts follow the American Rule where each party 
bears its own costs of litigation, including attorneys’ fees, 
absent a rule, statute or contractual obligation to the contrary.  
Delaware courts and juries have the power to make rulings on 
damages, including compensatory and punitive damages.  A 
jury’s damage award can be amended by the court.  The Court of 
Chancery will not order punitive damages.  In tort actions in the 
Superior Court and Court of Common Pleas, interest is added to 
any final judgment under certain circumstances.

9.3	 How can a domestic/foreign judgment be 
recognised and enforced?

Domestic judgments are enforced through the Superior Court 
pursuant to Superior Court Civil Rule 69.  

Foreign judgments may be enforced in Delaware pursuant to 
10 Del. C. § 4781 et seq.  Foreign judgments must first be domesti-
cated by filing in the Superior Court.  Such judgments shall have 
the same effect and be subject to the same procedures, defences 
and proceedings for reopening, vacating or staying as a judg-
ment of the Superior Court of Delaware, and may be enforced 
or satisfied in like manner.  A foreign judgment requires a triple 
seal or apostille from the issuing foreign court.

9.4	 What are the rules of appeal against a judgment of 
a civil court of your jurisdiction?

Appeals shall be made within 30 days after entry of a judgment, 
order or decree.  Cross appeals may be made within the greater 
of 15 days after the first notice of appeal or the time otherwise 
allowed.  The Rules of the Supreme Court of the State of Delaware 
set forth the rules for appealing a civil court order or judgment.  
The United States Courts of Appeal have their own set of rules.

102 Settlement

10.1	 Are there any formal mechanisms in your 
jurisdiction by which parties are encouraged to settle 
claims or which facilitate the settlement process?

The Superior Court requires that the parties in most cases 
participate in alternative dispute resolution (ADR) in a form to 
be agreed on by the parties.  The federal district court will assign 
a magistrate judge to assist in mediation.

evidence in the Delaware state courts.  The Federal Rules of 
Evidence govern proceedings in the federal district court.  The 
two sets of rules are substantively similar.

8.2	 What types of evidence are admissible, and which 
ones are not? What about expert evidence in particular?

All relevant evidence is admissible, unless otherwise provided by 
statute or the applicable rules of evidence.  “Relevant evidence” 
means evidence having any tendency to make the existence 
of any fact that is of consequence to the determination of the 
action more probable or less probable than it would be without 
the evidence.  Relevant evidence may nevertheless be excluded 
if its probative value is substantially outweighed by the danger of 
unfair prejudice, confusion of the issues or misleading the jury, 
or by considerations of undue delay, waste of time or needless 
presentation of cumulative evidence.  

Generally, if scientific, technical or other specialised knowledge 
will assist the trier of fact to understand the evidence or to deter-
mine a fact in issue, a witness qualified as an expert by knowledge, 
skill, experience, training or education may testify thereto in the 
form of an opinion or otherwise, if: (1) the testimony is based 
upon sufficient facts or data; (2) the testimony is the product of 
reliable principles and methods; and (3) the witness has applied 
the principles and methods reliably to the facts of the case.

8.3	 Are there any particular rules regarding the 
calling of witnesses of fact, and the making of witness 
statements or depositions?

A witness may not testify to a matter unless sufficient evidence 
is introduced to support a finding that the witness has personal 
knowledge of the matter.  If the witness is not testifying as an 
expert, the witness’ testimony is limited to opinions or inferences 
which are: (a) rationally based on the perception of the witness; 
(b) helpful to a clear understanding of the witness’ testimony or 
the determination of a fact in issue; and (c) not based on scien-
tific, technical or other specialised knowledge.  

Generally, witness statements, other than those of an opposing 
party, are not admissible at trial if the witness does not appear 
at trial.  However, depositions can be introduced at trial under 
certain circumstances, if otherwise admissible under the appli-
cable rules of evidence.  The deposition of a party may be used by 
an adverse party for any purpose.

8.4	 Are there any particular rules regarding instructing 
expert witnesses, preparing expert reports and giving 
expert evidence in court? Are there any particular rules 
regarding concurrent expert evidence? Does the expert 
owe his/her duties to the client or to the court?  

Parties must disclose the identity of expert witnesses and their 
area of testimony before trial.  Discussions between counsel and 
consulting experts are generally protected by the attorney-client 
privilege.  As to testifying experts, the federal district court and 
the Delaware Superior Court have specific rules that protect 
most communications between counsel and testifying experts, 
including draft reports.  In the Court of Chancery, such protec-
tion can be agreed to by the parties.  

There is no express prohibition against concurrent expert 
evidence, but it has not been commonly accepted.  Furthermore, 
concurrent expert evidence is not particularly well aligned with 
the general view that an expert’s loyalty is to the retaining party.  
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11.4	 Can local courts provide any assistance to parties 
that wish to invoke the available methods of alternative 
dispute resolution? For example, will a court – pre or 
post the constitution of an arbitral tribunal – issue 
interim or provisional measures of protection (i.e. 
holding orders pending the final outcome) in support of 
arbitration proceedings, force parties to arbitrate when 
they have so agreed, or order parties to mediate or seek 
expert determination? Is there anything that is particular 
to your jurisdiction in this context?

Delaware courts are generally only involved in deciding whether 
or not a dispute is subject to arbitration and the scope of that 
arbitration.  After the decision, Delaware courts do not typically 
issue interim orders during the actual arbitration.  As to media-
tion, the federal court will appoint a magistrate judge to assist the 
parties in mediating.  The Superior Court requires the parties to 
engage in ADR for most actions.

11.5	 How binding are the available methods of 
alternative dispute resolution in nature? For example, 
are there any rights of appeal from arbitration awards 
and expert determination decisions, are there any 
sanctions for refusing to mediate, and do settlement 
agreements reached at mediation need to be sanctioned 
by the court? Is there anything that is particular to your 
jurisdiction in this context?

Parties can move to confirm or vacate arbitral awards in the 
Delaware courts.  That right can be limited by agreement.  For 
example, under the Delaware Rapid Arbitration Act, the parties 
can agree to have no review, review before an Appellate Arbitrator 
selected by the parties, or review before an Appellate Arbitrator 
selected by the Court of Chancery.  In the absence of such an 
agreement, a review may be conducted by the Delaware Supreme 
Court in conformity with the Federal Arbitration Act.  

Other than in the Superior Court, a party typically cannot be 
forced to engage in ADR.  

Settlement agreements generally do not need to be sanc-
tioned by the court.  Exceptions where court approval is required 
include class actions and derivative actions brought on behalf of 
a company.  

11.6	 What are the major alternative dispute resolution 
institutions in your jurisdiction?

Most national ADR institutions, such as the American Arbitration 
Association (AAA) and JAMS, are available in Delaware.

112 Alternative Dispute Resolution

11.1	 What methods of alternative dispute resolution 
are available and frequently used in your jurisdiction? 
Arbitration/Mediation/Expert Determination/Tribunals 
(or other specialist courts)/Ombudsman? (Please 
provide a brief overview of each available method.)

In Delaware, parties may agree upon different methods of 
ADR, including: arbitration, where a neutral arbitrator hears both 
sides of a controversy and renders a decision based on the facts 
and law; mediation, where a mediator facilitates the parties in 
reaching a mutually acceptable resolution of a controversy; and 
neutral assessment, where a neutral assessor provides the parties 
with an evaluation of the merits of the controversy.

11.2	 What are the laws or rules governing the different 
methods of alternative dispute resolution?

Delaware has the Delaware Uniform Arbitration Act, which is 
similar to the Federal Arbitration Act.  Delaware also has the 
Delaware Rapid Arbitration Act, which allows for expedited 
arbitration.  Mediation is available to consenting parties in liti-
gation in the Court of Chancery, as well as to parties with busi-
ness and technology disputes where no litigation is pending but 
the amount in controversy exceeds $1,000,000.  Such mediations 
will be conducted by a judicial officer of the Court of Chancery.

11.3	 Are there any areas of law in your jurisdiction that 
cannot use Arbitration/Mediation/Expert Determination/
Tribunals/Ombudsman as a means of alternative dispute 
resolution?

Delaware courts favour ADR and will typically allow for it 
upon agreement of the parties.  In the Superior Court, ADR 
is compulsory in all civil cases save a few exceptions, including 
class actions, replevin, foreign or domestic attachment, statutory 
penalty and mortgage foreclosure actions, and in forma pauperis 
actions, as well as a number of enumerated special proceedings.
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